
 

 

 
 

 

December 18, 2019 

Mackenzie Valley Land and Water Board 
4922 – 48th Street, 7th Floor 
P.O. Box 2130 
Yellowknife, NWT  X1A 2P6 
Attention:  Ms. Tyree Mullaney, Regulatory Specialist 

Dear Ms. Mullaney: 

Re: Applicability of Section 152 of the MVRMA to Historical Surface Leases 

I write to the Mackenzie Valley Land and Water Board (the “Board”) on behalf of Tłı̨chǫ 
Government, pursuant to the Board’s letter of November 29, 2019, with respect to the 
interpretation of section 152 of the Mackenzie Valley Resource Management Act (“MVRMA”).  
Section 152 has treaty implications that were analyzed by the Wek’èezhıı Land and Water Board 
“WLWB”) in its recent “Dominion” decision.1  As set out below, the WLWB took the correct 
approach to section 152, Tłı̨chǫ Government endorses that decision, and the Board should 
continue to follow the approach articulated by the WLWB as a matter of practice. 

Tłı̨chǫ Government makes this submission as a party to the Tłı̨chǫ Agreement, a constitutionally 
protected land claim and self-government agreement.  Tłı̨chǫ Government has jurisdiction over 
39,000 square kilometres of Tłı̨chǫ Lands and co-management responsibility throughout the 
160,000 square kilometres of Wek’eezhii, the “management area” established under the Tłı̨chǫ 
Agreement.  Tłı̨chǫ Government must work closely with other northern governments on issues of 
mutual concern and shared responsibility.  A key element of the Tłı̨chǫ Agreement (and other 
land claim agreements in the Mackenzie Valley) is the treaty commitment to co-management of 
lands, waters and natural resources.  Effective co-management creates certainty for development 
and ensures a coordinated approach to regulating our vital northern lands and waters.  As the 
Board knows, this constitutionally protected co-management regime is implemented by the 
MVRMA.  

The MVRMA is accordingly not ordinary federal legislation.  It emanates from solemn land 
claims agreements that must be implemented honourably and in a manner that is consistent with 
their spirit and intent.  The WLWB, in its Dominion decision, was mindful of the constitutional 
framework in which the MVRMA—including section 152—exists.  The Board should follow the 

 
1  Decision of the Wek’eezhii Land and Water Board, May 9, 2019 re: Misery Underground – Request for 
Ruling by Dominion Diamond Mines ULC [Dominion].   
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approach set out by the WLWB in the Dominion decision because it is correct as a matter of law 
and because it is the interpretation of section 152 most consistent with the spirit and intent of the 
constitutionally-protected Tłı̨chǫ Agreement.   

The Dominion decision described section 152 as a “transitional provision that addresses the 
continuation of rights and interests in land that existed before the MVRMA came into force.”2  
The WLWB provided several grounds, including a plain reading of the MVRMA, for holding 
that section 152 does not preclude the Board from imposing new conditions on pre-existing 
rights.  Most significant is the inevitable conclusion that section 152 must be interpreted to avoid 
conflict with the Board’s jurisdiction to issue land use permits, which is a power granted by 
section 22.3.14 of the Tłı̨chǫ Agreement and thus guaranteed by section 35 of the Constitution 
Act, 1982.3   

As the Board is aware, when the federal government attempted to amend the MVRMA in 
contravention of the Tłı̨chǫ Agreement in 2014, Tłı̨chǫ Government sought and received an 
injunction from the Northwest Territories Supreme Court that prevented the unconstitutional 
amendments from coming into force.4  The Court held: 

I completely agree with the Tłı̨chǫ Government that all the provisions in the 
MVRMA, including those that give the [Mackenzie Valley] Review Board its 
jurisdiction and powers, must be interpreted in a manner that is harmonious with, 
and respectful of, the terms of the Tłı̨chǫ Agreement.  That is fundamental 
because of the importance of the Tłı̨chǫ Agreement itself and because the 
MVRMA actually serves to implement it.  All the provisions in that statute must 
be interpreted in a way that upholds the overarching objectives of the Tłı̨chǫ 
Agreement.5 

As noted in the Dominion decision, in the event of a conflict between the Tłı̨chǫ Agreement and 
the MVRMA, the Tłı̨chǫ Agreement expressly prevails.6  In future decisions, the Board can only 
conclude, as the WLWB did, that section 152 of the MVRMA cannot prevent the Board from 
carrying out the permitting functions required by the Tłı̨chǫ Agreement or another treaty: 

Clearly, s. 59 must also be interpreted in a manner that is harmonious with, and 
respectful of, the Tłı̨chǫ and other land claim agreements which provide that the 
Board shall “have the power to issue, amend or renew authorizations and the 
terms and conditions attaching thereto for all uses of land and water and all 

 
2  Dominion, supra at 11. 
3  Dominion, supra at 19. 
4  The amendments were repealed by Bill C-88 in June 2019. 
5  Dominion, supra at 20, citing Tłı̨chǫ Government v Mackenzie Valley Impact Review Board, 2011 NWT 31 
at para 44.   
6  Dominion, supra at 20, citing MVRMA s 5(1). 
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deposits of waste, including those incidental to the exercise of subsurface right 
(emphasis added by WLWB).7 

The Board plays an integral role in implementing co-management in accordance with the terms 
of the modern treaties, and Tłı̨chǫ Government trusts that it will continue to recognize and 
respect the paramountcy of those treaties as the foundation for its mandate moving forward. 

In Tłı̨chǫ unity, 

 

- Original signed by –  

 

Tammy Steinwand-Deschambeault 

Director, Department of Culture and Lands Protection 

 

 

 
7  Dominion, supra at 20-21. 


