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Akaitcho Interim Measures Agreement Implementation Office

NWT Treaty #8 Tribal Corporation?

Stephen Ellis — Akaitcho IMA Implementation Coordinator
NWT Treaty #8 Tribal Corporation
Box 28
Lutsel Ke, NT XOE 1A0
Ph: (867)-370-3217
Fax: 1-888-714-3209

March 10"', 2011

Willard Hagen — Chair
Mackenzie Valley Land and Water Board
Box 2130
7th Floor — 4910 50"' Avenue
Yellowknife, NT X1A 2P6
Fax: (867) 873-6610

RE: Reasons for Decision to issue a Land-Use Permit to 5073 NWT Limited (Seabridge
Gold Inc.

Mr. Hagen:

My office has received the MVLWB's Reasons for Decision (Mar. 4, 2011) in the matter of
MV201000046, a land-use permit application by Seabridge Gold Inc. My office has been
engaged with the Yellowknives Dene First Nation (YKDFN) during the course of the regulatory
process for this application, and we have been monitoring the various engagements and
correspondences among the parties. My office has also provided comment on preferred terms
and conditions for a draft Land-Use Permit (LUP).

On behalf of the Akaitcho Dene First Nations (AKFNs), I would like to make the following
comments and observations on the Reasons for Decision:

Draft Term and Condition Review Process

The MVLWB recently requested party comment on draft LUP terms and conditions for
MV201000046. My office provided a comprehensive response to this request on Feb. 9, 2011,
outlining twenty-six recommendations for improving the specificity, enforceability, and
effectiveness of the draft terms and conditions. Upon review of the final LUP, it is clear that
none of these recommendations were implemented by the MVLWB (save perhaps in a couple of
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instances where "in writing" was added to requirements for Inspector ahorations), as the final
terms and conditions are largely the same as the draft.

In the Feb. 23 k", 2004 Policy Direction to the MVLWB regarding the Akaitcho Territory Dene
First Nations, section 8 states that:

The Board is to consider fully and impartially any recommendations made by the
Akaitcho Pre-Screening Board respecting the terms and conditions to be included in
a permit for the use of land.

It is the contention of the AKFNs that the MVLWB has not respected the intent of the Policy
Direction in the matter of MV201000046. Not only have my office's comments not been
reflected in the final LUP, but the MVLWB has not indicated how the recommendations have
been fully and impartially considered. The Policy Direction is aimed to provide the AKFNs with
the ability to meaningfully influence MVLWB processes, not simply to "blow off steam".

Therefore, in the interests of transparency and accountability, it is requested that clear
rationales be demonstrated for the inclusion/rejection of AKFN recommendations in
finalized LUPs, including MV201000046.

I encourage the MVLWB to follow the procedural example of the Wek'eezhii Land and Water
Board (WLWB) in the consideration of comments on W2008C0010, where WLWB response to
comments and recommendations was tabulated and disseminated.

Effectiveness of Terms and Conditions to Protect AKFN Interests

The issue of primary importance to the YKDFN during the review of MV201000046 was caribou
(and the harvesting thereof), and secondarily heritage sites. Examining the terms and conditions
contained in the final LUP, it is clear that they are inadequate for protecting caribou, and will not
provide any comfort that First Nation interests in this regard are being looked after in a serious
manner.

To be effective, a term or condition in a LUP must be prescriptive, measurable, enforceable, and
achievable. Terms in section 26(1)(h) are clearly none of these. Terms 41 and 42 are nothing
more than generic "motherhood" statements, as they do not prescribe or restrict any specific
action on the part of the proponent. "Minimizing" and "not disturbing" are not defined and cannot
be measured with reference to any thresholds. If proponent compliance cannot be measured,
such compliance cannot be enforced. Finally, terms 41 and 42 are clearly unachievable by the
proponent. How, for example, is a diamond driller supposed to recognize a migratory bird nest
or a species at risk if they have no prior orientation in the subject matter?

Term 43 warrants some discussion. It is arguable that this term is prescriptive and measurable.
However, there are con ce rns among the AKFNs, industry, and government with respect to the
enforceability of this condition, as terms and conditions pertaining directly to wildlife are not
within the scope of section 26 of the Mackenzie Valley Land Use Regulations. There are also
doubts as to the achievability of this term. Mobil iz ing and operationalizing a diamond drill rig is a
process that takes many hours. Typically, once a drill hole is begun, a rig does not shut down
until the requisite depth is achiev ed . Shutdown and restart of a drill rig is not just a matter of
"flipping a switch", particularly under conditions where drill lubricants (e.g. water) might freeze. A
proponent operating with limited time and resources will be extremely reticent to shut down a
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drill rig once operational. Perhaps they will when 10000 caribou are within 500 meters of their
activities, but what about when there are 25?

Section 26(1)(j) contains terms relating to the protection of heritage sites. It is important to note
that these terms have the potential to be effective only because they have been prefaced by an
archaeological field investigation in the project area. Therefore, some of the heritage sites in the
area are known and have been recorded and mapped. However, the MVLWB cannot rely upon
untrained project personnel to make judgement calls as to what might be a suspected heritage
site. They simply do not have the requisite skills and experience to make such an assessment,
for this project or any other. The MVLWB has in the past included terms and conditions such as
47, 48, and 49 for projects without an archaeological assessment for reference. In such cases,
these terms and conditions are ineffective.

My office understands that the LWBs are engaged in a process to review and renew the
terms and conditions that are typically employed in LUPs. As the existing suite of terms
and conditions is wanting, my office welcomes this initiative. We will be participating in
the review of the renewed suite of draft terms and conditions in the near future, and are
hoping that they have been designed to be prescriptive, measurable, enforceable, and
achievable.

Preliminary Screening

In its Reasons for Decision, the MVLWB argues that MV201000046 is exempt from preliminary
screening as per subsection 143(1) of the MVRMA. The AKFNs contend that the actions of the
MVLWB between Oct. 14, 2010 and Feb. 18, 2011 (a period of four months) completely
contradict this exemption determination, and that in fact the MVLWB has already largely
completed a preliminary screening for this application. In addition, the MVLWB erred at law in
the determination that MV201000046 was exempt from preliminary screening.

On Oct. 14, 2010, the MVLWB wrote a letter to its distribution list for MV201 000046 containing
the following text:

Attached for your review and comment is a land use permit application. The
Mackenzie Valley Land and Water Board will use your comments in its evaluation
and preliminary screening of the application.

This correspondence represents clear intent on the part of the MVLWB to conduct a preliminary
screening for MV2010G0046. In addition, the MVLWB provided correspondence on Oct. 6, 2010
to the Review Board pursuant to section 124(1) of the MVRMA, indicating that a preliminary
screening had in fact commenced. Clearly, the MVLWB at this time determined that the
application was not exempt from preliminary screening as per subsection 143(1).

The MVLWB gave the parties until Nov. 8, 2010 to provide comment on the application. At no
time during the period between Oct. 14 and Nov. 8, 2010 did the MVLWB indicate to the parties
that their comments would be considered within the narrow frame of defining terms and
conditions for an LUP, as would be typical if the application was in fact exempt from preliminary
screening.

Rather, from Oct. 14, 2010 to Jan. 20, 2011, the MVLWB actively:



Fm:Akaitcho IMA Implementation OfficeTo:correspondence from Akaltcho Dene First NatIons09:25 03110/11GMT-07 Pg 05-06

• encouraged the submission of general and specific comments and concerns from the
parties;

• paused the regulatory process using section 22(2)(b) of the Mackenzie Valley Land Use
Regulations in order to investigate Crown consultation endeavours;

• solicited specific information on caribou and heritage sites from the company and the
YKDFN;

• promoted a meeting of the company and the YKDFN to resolve outstanding issues;
• sought clarifications and more information on a number of issues.

These actions are indicative of a MVLWB that was fully engaged In a preliminary screening, not
a simple review of draft terms and conditions.

On Feb. 18, 2011, after more than four months of actively engaging in preliminary screening
processes, the MVLWB asserted that a preliminary screening was not necessary for
MV201000046. This assertion was made pursuant to Exemption List Regulations, which specify
that certain developments are exempt from preliminary screening where a) a permit renewal has
not been modified, and b), the development has fulfilled the requirements of the environmental
assessment process.

In the case of MV201000 6, it is certainly debatable as to whether the proposed development
has been mWffied. However, and more importantly, there is no doubt that the previous permit
for this development (MV2003C0050) never unde rwent an environmental assessment process.
In the MVRMA, "environmental assessment" is explicitly defined as "an examination of a
proposal for a development undertaken by the Review Board pursuant to section 126". The
Review Board did not engage in any assessment process for MV2003C0050, nor does section
126 describe an assessment process inclusive of preliminary screening. Preliminary screening,
for its part, is described wholly and separately in section 124.

The MVLWB has clearly erred in asserting that MV201000046 is exempt from preliminary
screening. The Exemption List Regulations only preclude from preliminary screening
those developments that have previously b een subject to environmental assessment.
Since MV201000046 was erroneously exempted from preliminary screening, the MVLWB
has issued a permit to Seabridge Gold in contravention of section 62 of the MVRMA.

The AKFNs view the Feb. 18, 2011 exemption assertion as a cynical effort on the part of the
MVLWB to divulge itself of any responsibility for fulfilling Part 5 of the MVRMA in this matter.
The approach is disconcerting, not only because it flies in the face of procedural fairness, but
because it is legally unsound. Either the MVLWB is unaware that it is breaching the MVRMA in
this instance, which is troubling, or it is wilfully attempting to circumvent its own enabling statute
in order to facilitate permit approval, which is even more troubling.

The AKFNs expect the MVLWB to remedy this breach with the u tmost care and speed.
Preferably, the permit issuance will be retracted, the preliminary screening for
MV201000046 will remain incomplete, and section 62 will still apply. However, we are not
sure if the MVLWB has the power to take such remedial action. That is, as they say, your
problem.

It is expected that the MVLWB will articulate its corrective actions in this matter to the
AKFNs by March 16, 2011. Failure to do so will force the AKFNs to consider remedy
through other avenues.
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Crown Consultation

It is noted that in the Reasons for Decision, the MVLWB divests itself of any responsibility to
consider the adequacy of Crown consultation. This is despite the clear guidance from Ka'agee
Tu #2, North Arrow, and Carrier Sekani, where the courts ruled that administrative tribunals
have the constitutional obligation to consider Crown consultation efforts and results. The first
two cases explicitly referenced the MVLWB as an entity with such an obligation.

The AKFNs will continue to expect that the MVLWB respect the primacy of the courts,
and adhere to the directives and guidance outlined in the relevant case law. The MVLWB
cannot simply divulge itself of the responsibility to assess adequacy of consultation
because it does not want it.

Unfortunately, the MVLWB seems quite willing to ignore court judgements and behave contrary
to their guidance. This does not provide comfort, certainty, or clarity to those interested in
fairness and accountability, and does not bode well for the credibility of the MVLWB or the
responsible stewardship of the lands and resources in the NWT.

I look forward to your responses to these matters, noting the deadlines articulated above.

Sincerely,

St en Ellis - Akaitcho IMA Implementation Coordinator
NWT Treaty #8 Tribal Corporation

c. Chief Ted Tsetta - YKDFN (Ndilo)
Chief Edward Sangris - YKDFN (Dettah)
Chief Antoine Michel - LKDFN
Chief Louis Balsillie - DKFN
Tsatsiye Catholique - Wildlife, Lands and Environment Manager, LKDFN
Rosie Bjornson - IMA Coordinator, DKFN
Todd Slack - Lands and Environment, YKDFN
Richard Edjericon - Chair, MVEIRB
James Lawrance - Director, Aboriginal and Territorial Relations, INAC
Teresa Joudrie - Director, Renewable Resources and Environment, INAC
Kate Hearne - Director, Mineral and Petroleum Resources, INAC
Don Aubrey - Consultation Advisor, INAC
Matt Spence - Senior Project Manager, NPMO, CanNor
Brent Murphy - Environment and Sustainability Manager, Seabridge Gold Inc.


