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Dear Mr. Hagan:

Re: Concerns with the Board's Decision in LUP M 201000046

Our firm represents Yellowknives Dene First Nation. We have reviewed the Board's
Reasons for Decision issued on March 4, 2011 in the matter of MV201000046, 1 in respect of a
land use permit issued to 5073 NWT Limited (Seabridge Gold Inc.) on February 25, 2011 for its
development at Courageous Lake. In our opinion, this permit decision is incorrect at law.

The Board's decision exempted the application from preliminary screening pursuant to S.
2, Schedule I of the Exemption List Regulalioni,2 regulations made under s. 143(1) of the
Mackenzie Valley Resource Management Ac? (MVRMA). However the Seabridge application is
not captured by this exemption.

The Exemption List Regulations provide that "preliminary screenings are not required" in
specified cireumstanees. 4 The Board decided on February 18 6 2011 to exempt the Seabridge
development under s. 2 of Schedule 1, and confirmed its exemption decision in the Reasons for

' Mackenzie Valley Land and Water Board, Reasons for Decision, File No. MV201000046, signed and dated March
4, 2011, recording a meeting of the Board held on February 25, 2011 [Reasons for Decision],

2 Exemption List Regulations, SOR199-13 [Exemption List Regulations] at Schedule 1.
3 Mackenzie Valley Resource Management Act, SC 1998, c 25 [MVRMA].
4 Exemption List Regulations, supra note 2 at s. 2

Mackenzie Valley Land and Water Board, Update on Land Use Permit Application, file No. MV201000046,
dated February 18, 2011.
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Decision issued March 4 th , 2011. 6 Section 2 of Schedule 1 defines the following circumstance for
exemption:

2. A development, or a part thereof, for which renewal of a permit, licence or
authorization is requested that

(a) has not been modified; and

(b) has fulfilled the requirements of the environmental assessment process
established by the Mackenzie Valley Resource Management Act, the Canadian
Environmental Ass essmenr Acr or the Environmental Assessment Review
Process GuidelMes Order.

This exemption clause does not apply to the Seabridge development.

First, this permit was not a renewal, as required by the opening line of s. 2. The Seabridge
development was originally approved for five years in 2003, and it had already received a two-
year renewal. The Mackenzie Valley Land Use Regulations do not allow any further renewal
beyond this period: Indeed, Seabridge's 2010 application was a new applicarion for a new
penult. Any claim that this permit is a "renewal" has no basis in  and is entirely outside
the MVRMA or its regulations. Therefore s. 2 does not apply to this application.

Second, this development had never gone through art environmental assessment, as
required by subsection (b) of s. 2. There is no evidence of any environmental assessment in the
record before the Board,and none is referred to in the Board's Reasons for Decision. The project
had merely gone through a preliminary screening in 2003. As you a preliminary screening
is not the same thing as an environmental assessment. The term "environmental assessment" is
expressly defined s. 111(1) of the MVRMA as "an examination of a proposal for a development
undertaken by the Review Board pursuant to s. 126". There was no environmental assessment of
the Seabridge Courageous Lake development. For this reason too, s. 2 has no application here.

Error in Interpreting s. 62 of the MVRMA

The Board made a second error in holding that it had no obligation to consider
consultation with Aboriginal peoples as "section 62 does not apply because this development is
exempt from screening". Even if the project were exempt from a preliminary screening (which,
as indicated above, it is not), s. 62 would still apply. The text of s. 62 is clear that it applies to all
licences, permits authorizations issued by the Board:

62. A board may not issue a licence, permit or authorization for the carrying out
of a proposed development within the meaning of Pan 5 unless the requirements
of that Pt have been complied with, and every licence, permit or authorization
so issued shall include any conditions tha are required to be included in it
pursuant to a decision made under that Part.

'' Reasons for Decision, p. 3.7 

Mackenzie Valley Land Use Regulations, SOW98-429, at s. 26(5) and (6).
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As long as the project is a "development" within the meaning of Part 5 — and there is no
dispute that the Seabridge Courageous Lake project is such a development — section 62 will
apply. Therefore, the requirements of Part 5 must be met_

The requirements of Part 5 include the requirement that Aboriginal peoples have been
meaningfully consulted and accommodated. This is included in the meaning of s. 114 of the
MVRMA under Part 5. The Federal Court has repeatedly affirmed this interpretation. Please
refer to both Ka'a'Gee Tu First Nation v Canada (in particular para. 68: "Section 114 of the Act
expressly provides that the process must ensure that the concerns of the Aboriginal people be
taken into account.") s and Yellowknives JJene First Nation v Canada (see in particular para. 78:
"Section 114 and the duty to consult applies to the process as a whole. "9

The Board must follow the law, including the decisions of the courts. The Board's
statement that s. 62 does not apply has no legal basis and is directly contrary to the Federal
Court's rulings interpreting that section and the other sections of the MVRMA. Section 62
requires the Board to ensure that the duty to consult Aboriginal peoples has been met in every
case, before it may issue a licence, permit or authorization.

Error in Determining the Board's Power to Review Consultation with Aboriginal Peoples

Finally, the Board's Reasons for Decision holds that the Board "does not have the
authority to determine whether Crown consultation has been adequate". This is plainly wrong.

First, s. 62 and s. 114 of the MVRMA give the Board an express statutory jurisdiction to
review whether the Crown's duty to consult and accommodate Aboriginal peoples has been
fulfilled. The Ka'a' .Gee Tu and Yellowknives L)ene decisions could not make this more clear. The
Board needs no further authority to review consultation; indeed, not only does the Board have
the jurisdiction for such a review, it must do this review, as per its statutory mandate.

If there were any reason to doubt the Board's express mandate under the MVRMA to
review consultation — which there is not, but to inquire further for the sake of argument — one
would then look for an implied jurisdiction to review the duty to consult. The correct test is
simply whether the Board has the power to consider questions of law. 10 This was set out in
Carrier Sekani." The power to consider questions of law may be implied by the statutory
scheme as a whole, 12 Given that the Board makes final decisions that are binding, enforceable,
and not subject to appeal; that the Board has judicial powers; that that Board may hold hearings
and operates in an adjudicative way; and finally given that the Board has indeed decided upon

3 Ka'a'Gee Tu First Narion v Canada (Minister of Indian and Northern Affairs), 2007 FC 764 [Ka'a'Gee Tu].
9 

Yellowknives Dane First Nation v. Canada (Attorney General), 2010 FC 1139 [Yellowknives Dane].
Absent an express legislative removal of authority, which is not the case here.
Rio Tinro Alcan Inc. v Carrier Sekani Tribal Council, 2010 SCC 43, [2010] 2 SCR 650 [Carrier Sekanil, para. 69;

see also para. 58.
'` Nova Scotia (Workers Compensation Board) v Martin; Nova Scotia (Workers' Compensation Board) v Laseur,

[2003] 2 SCR 504, 2003 SCC 54 at para. 54.
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questions of law including in this very application , it seems clear that the Board may consider
questions of law that arise within the co urse of its mandate.

However, as noted, recourse to implied j urisdiction is not required in the Board's case,
because of s. 62 and s. 114 of the MVRMA and the clear rulings in Ka 'a 'Gee Tu and
Yellowkn ives Dene. Others parties are aware of this. In the course of the Seabridge case, Indian
and Northern Affairs Canada wrote to the Board reiterating that, as per the Yellowknives Dene
case, both s. 35 of the Constitution Act, 1982 and the Bond's statutory obligations require that
the Board "take the concerns of Aboriginal peoples into account when issuing pe rmits and
licences" and complete an assessment of the consultation efforts undert aken to identify and
address those concerns.13

Concluding Remarks 

The Board needs to follow the law. These t hree major errors in the Board's Reasons for
Decision in the Seabridge case give our clients cause for serious concern_ Our clients, and the
public, rely on the Board to do its job, and to do so within the law. "The rule of law principle
requires that all government action must comply with the law," as held by the Supreme Court. 4

In this case, the Board sought out Yellow knives Dene First Nations' concerns and
information about any consultation with them. Yellowknives Dene First Nation explained to the
Board that neither Seabridgc Gold nor the Crown has met the Crown's duty to consult and
accommodate in relation to the Courageous Lake project. However the Board then proceeded to
ignore this information by holding that, for various dubious reasons, it was not required to
consider the matter of Aboriginal consultation at all.

The fact that this Board has already been ordered — twice — by the Federal Court to
consider Aboriginal consultation whenever it issues a permit gives us further pause. First Nations
and all Canadians expect a system of justice that respects the rule of law.

Yellowknives Dene First Nation trusts that the Board will take this matter seriously, and
that its future decisions wi11 be made within the law. Otherwise, they will strongly consider legal
actions including but not limited to judicial review. If you wish to discuss this matter further,
please follow up with our clients d irectly via Steve Ellis, Akaitcho IMA Implementation Office.

Yours truly,

N:\ Mailers\ 72903 \jft mm U14 MVLWB re Seridge.doo

11 Letter from Jason Steele, legal counsel, MAC, to the Mackenzie Valley Land and Water Board, File No.
MV201000046, dated 22, 2011.

" Reference re Secession of Quebec, [1998] 2 SCR 217 at para 72,
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