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Mackenzie Valley Land and Water Board
7th Floor - 4910 50th Avenue

P.O. Box 2130
YELLOWKNIFE NT X1A 2P6

Phone (867) 669-0506
FAX (867) 873-6610

Reasons for Decision

Preliminary Screener: Mackenzie Valley Land and Water Board

Reference/File Number: MV201000046

Applicant: 5073 N.W.T. Limited (Seabridge Gold Inc.)

Project: Mineral Exploration - Courageous Lake, NT

Decision from Mackenzie Valley Land and Water Board (the Board) Transboundary
Meeting of

February 25, 2011

Issued pursuant to the Mackenzie Valley Resource Management Act

Background and Regulatory History

5073 N.W.T. Limited (Seabridge Gold Inc., or the Applicant) was issued Land Use Permit (LUP)
MV200300050 by the Mackenzie Valley Land and Water Board (MVLWB or the Board) in
February of 2004 for a period of five years. In January of 2009, LUP MV200300050 was
extended for a period of two years or until February 25, 2011. In total, Seabridge Gold Inc. has
held a permit and been operating in the subject area for the maximum of seven years allowed by
the Mackenzie Valley Land Use Regulations (MVLUR).

On October 6, 2010, a LUP renewal application, MV201000046, was received by the Board from
Seabridge Gold Inc. The new permit was to allow a continuation of the activities permitted under
LUP MV200300050. On October 14, 2010 the Board determined that application
MV201000046, was a transboundary application pursuant to section 103(1)(a) of the Mackenzie
Valley Resource Management Act (MVRMA). In the same meeting the application was deemed
complete and sent out for review and comment to the distribution list. Comments on the
application were due on November 8, 2010.

The Board met on November 25, 2010 to review the application and the comments received. In
their submission on this LUP application, the Yellowknives Dene First Nation (YKDFN) raised
concerns regarding potential long and short term impacts on caribou and archaeological/heritage
resources in the project area. Based on these important concerns about caribou and
archaeology, along with concerns expressed by the YKDFN sur rounding lack of consultation and
infringement on traditional rights, the MVLWB determined that, pursuant to paragraph 22(2)(b) of
the MVLUR, further study needed to be conducted on this LUP application. Through the
22(2)(b) process the Board sought to encourage the parties, particularly the YKDFN, the
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Applicant, and Indian and Northern Affairs Canada (INAC) to meet and resolve some of the
issues raised by the YKDFN.

On November 25, 2011, the Board also issued a letter requesting the following information from
the YKDFN by January 7, 2011:

1. Any new information explaining how the renewal of the captioned permit for this
development will further impact rights, beyond any impacts which have already
occurred. The Board also requests that the Yellowknives Dene First Nation
(YKDFN) file the expert evidence referred to in the YKDFN submission dated
November 5, 2010 (see page 2), which you suggest can speak to the link
between risk to caribou populations and development and exploration.

2. The Board notes that Seabridge Gold Inc. (Seabridge) has extended an offer to
meet with the YKDFN to discuss the renewal of this land use operation. The
Board encourages such a meeting. If it occurs, the Board requests the
submission of a joint meeting report from YKDFN and Seabridge detailing the
outcome of the meeting. If consensus on a meeting report cannot be reached,
the submission of individual reports to the Board is required. If a meeting
cannot be arranged, reasons why should be submitted to the Board by both
parties.

3. The YKDFN submitted a map of the area to the Board under confidential cover
(page 3 of November 5, 2010 correspondence). This map contained
information on archaeological sites and trails. The Board requests confirmation
from the YKDFN that Seabridge has also received this information.
Additionally, the Board requests that the YKDFN confirm with the Board if the
sites identified in the map are also recognized in the "Archaeological
Investigations for Seabridge Gold Inc. at the Courageous Lake Property"
provided with the Seabridge renewal application in Appendix 3.

4. Any other final comments on the impacts from the renewal of this land use
permit.

Seabridge Gold Inc. was then given until January 14, 2011 to respond to any information
submitted by the YKDFN.

On January 14th, 2011, based on the information received from its November 25, 2010 request,
it was apparent to the MVLWB that a meeting between the YKDFN and Seabridge Gold Inc. had
not occurred. Furthermore, the comments received did not clarify, to the satisfaction of the
Board, any potential new impacts on caribou and archaeological/heritage resources caused by
the continuation of the project, nor how these impacts may be mitigated through the terms and
conditions of a LUP.

On January 20, 2011 the Board sent out draft LUP terms and conditions to the distribution list for
review and comment to provide further opportunity for Reviewers to detail any outstanding
concerns in relation to this land use operation that could not be mitigated through the proposed
LUP conditions. Specifically, Reviewers were instructed to detail what terms or conditions, within
the Board's jurisdiction (section 26 of the MVLUR), might be required to mitigate any outstanding
project impacts. The Board requested these comments be submitted by February 1, 2011. A
request for an extension of this deadline was received by the YKDFN on February 1, 2011. The
Board subsequently approved an extension for all Reviewers until February 9, 2011.
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The Board met again on February 18, 2011 to consider all the information received on LUP
application MV201000046. Upon review of the evidence, the Board sought additional
information to clarify the responses to the November 25, 2010 letter. This clarification was
requested by way of a new letter dated February 18, 2011 directed to YKDFN and Seabridge
Gold Inc.

The YKDFN were requested to clarify any new information explaining how this project would
affect the exercise of their rights, beyond any impacts that had resulted from activity under the
previous land use permit; clarify the link between risk to caribou populations and the
development and exploration activities specific to this project; and to detail what efforts the
YKDFN had made to provide Seabridge Gold Inc. information pertaining to archaeological sites
and trails of importance. Seabridge Gold Inc. was asked to clarify any efforts it made to ensure it
had the information on archaeological sites and trails of importance to the YKDFN. The
February 18, 2011 letter also sought assistance from INAC. Specifically, the Board requested
that INAC provide its determination on the adequacy of consultation for this project. Responses
were to be submitted to the Board no later than 5 p.m. on Wednesday February 23, 2011.

Board Determinations

Exemption from Preliminary Screening

In the application received on October 6, 2010, Seabridge Gold Inc. requested that the
development described in the LUP application be deemed to be exempt from preliminary
screening pursuant to the Exemption List Regulations. These Regulations, made pursuant to
subsection 143(1) of the MVRMA, specify that certain developments are exempt from
preliminary screening, specifically where:

A development, or part thereof, for which renewal of a permit, licence or
authorization is requested that

a) has not been modified; and
b) has fulfilled the requirements of the environmental assessment

process established by the Mackenzie Valley Resource Management
Act, the Canadian Environmental Assessment Act or the
Environmental Assessment Review Process Guidelines Order.

The MVLWB compared the scope of LUP MV200300050 with the scope of the proposed
development under LUP application MV201000046. It was determined that this development
has not been modified since the requirements of Part 5 of the MVRMA were fulfilled through a
preliminary screening of LUP MV200300050. The development described in permit application
MV201000046 includes activities that are the continuation of the previous exploration and the
overall activities planned have not been modified since that development fulfilled the
requirements of the environmental assessment process. On February 18, 2011, the MVLWB
determined that the permit renewal application was exempt from preliminary screening. The
Board notified the parties of this determination in writing the same day.
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Land Use Permit Decision

On February 25, 2011, after the reviewing the submissions of the Applicant, the written
comments received by the Board from all parties, and the Staff Report prepared for the Board,
the MVLWB, having due regard to the facts and circumstances, the merits of the submissions
made to it, and to the purpose, scope, and intent of the MVRMA and the MVLUR determined
that:

MV201000046 would be issued for a period of five years (February 25, 2011 to February 24,
2016) subject to the terms and conditions contained therein.

The MVLWB specifically evaluated the information submitted to satisfy their request for "further
study". These requests were detailed in letters from November 25, 2010, January 21, 2011, and
February 18, 2011 on issues related to caribou, archaeology, and consultation.

It was determined that terms and conditions in the LUP could adequately address the concerns
expressed regarding caribou that are within the Board's jurisdiction, and specifically related to
the scope of this project.

It was determined that terms and conditions in the LUP could adequately address the concerns
expressed regarding archaeology that are within the Board's jurisdiction, and specifically related
to the scope of this project.

It was determined that the Board's process allowed for sufficient time and opportunity for all
parties to express their concerns that related any potential new impacts from the renewal of this
permit.

Details related to these key areas of concern are discussed below.

Description of the Area Covered b y MV201000046

It should be noted that the geographic coordinates describing the project operation area in the
scope of LUP MV201000046 are different than those contained within the former LUP held by
Seabridge Gold Inc. (MV2003C0050). During the review of LUP application MV201000046 it
was discovered that the latitude and longitude coordinates used to define the project area in the
previous permit were incorrect and not representative of the Seabridge Gold Inc.'s mineral
claims and leases where this development is taking place. The Board corrected this clerical
error in the new permit. In LUP MV201000046, the Board has used coordinates as presented by
the Applicant in its February 9, 2011 submission.
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Key Issues Raised by the YKDFN

Two of the main issues of concern raised by YKDFN throughout this LUP application review
process were affects of this development on caribou and impacts of this project on
archaeological sites in the project area.

Caribou

YKDFN state that the presence of a new 150-hole drill program, additional quarrying, and road
operations will directly affect the likelihood of successful future hunts for caribou and will further
reduce the availability of country foods for families and especially elders. YKDFN also believe
this development will adversely affect the ability of the Bathurst herd to recover to former
population levels. As well, the YKDFN have community cabins where the traditional fall hunt
takes place each year (in addition to on-the-land Youth Programs). These cabins are said to be
located less than 10 kilometres from the Applicant's project site. Additionally, after the ice is safe
for travel, members often hunt and trap in the area right through to spring.

This project itself affects only a small portion of the Bathurst caribou range and the proposed
exploration activities are well removed from the Yellowknives cabins and will take place at a time
of year when winter hunting and trapping are unlikely to be affected.

The Board does not have direct jurisdiction over wildlife populations, nor do the MVLUR apply to
land uses for hunting, trapping, or fishing. Further, the Board regulates land use activity and
cannot impose conditions on lands or areas and on activities not included in the LUP application.
Section 26(1) of the MVLUR sets out the list of the types of LUP terms and conditions that are
within the Board's jurisdiction.

Under this section of the MVLUR, conditions protecting wildlife habitat may be included in a LUP.
In LUP MV201000046, section 26(1)(h), the Board has included conditions to protect wildlife
habitat including the minimization of disturbances to habitat. The permit also includes conditions
controlling land use activities such as a requirement to cease operations when caribou are within
500 metres of the operation, conditions relating to vehicle travel and drill casings, waste handling
and disposal conditions, and the restoration of lands once operations cease.

Seabridge Gold Inc. prepared a plan titled "Courageous Lake Wildlife Management Plan May 27,
2010" (also referred to in correspondence as the Wildlife Protection Plan or Caribou Protection
Plan) which outlines the various practices to be implemented to minimize the potential effects of
operations on the wildlife resources and habitats present in the vicinity of the Project area. In the
issuance letter for LUP MV201000046, the Board encourages Seabridge Gold Inc. to work
together with the YKDFN and the Government of the Northwest Territories — Environment and
Natural Resources (GNWT-ENR) to ensure the Wildlife Protection Plan minimizes effects on
caribou passing through the project area.

INAC encouraged the YKDFN to provide the Board with the additional information necessary to
understand how the project may have a specific impact on the exercise of the YKDFN rights to
ensure that the Board could reasonably take into account their views, and if appropriate, mitigate
potential impacts. Much of the evidence provided to the Board about the effects of the proposed
land use operations on the exercise of aboriginal rights was general in nature. If the Applicant
and the YKDFN had met and addressed these matters the information available to the Board
would no doubt have been more useful.
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Archaeology

The Mackay Lake area is culturally important to the YKDFN. The YKDFN pointed out to the
Board that there are archaeological sites of importance in the area along with many travel
routes.

To protect the archaeological/historic resources in the area, the Board has set conditions in LUP
MV201000046 under section 26(1)(/) which include the operation of vehicles around a
known/suspected archaeological site, notifying all parties involved in this project of these
conditions, and ceasing activity when a suspected site is discovered. These conditions are
standard in most LUPs.

Seabridge Gold Inc. undertook various efforts in 2010 to gain archaeological and other
information from the YK Dene and other Aboriginal groups. This included obtaining an
archaeological permit from the Northwest Territories Government and a permit from the Aurora
Research Institute, working with experienced northern consultants and Yellowknives Dene field
assistants to conduct archaeological field investigations, providing copies of the 2003
Archaeological Report (conducted through EBA Engineering Consultants Ltd. on behalf of
Seabridge Gold Inc.) and 2010 site investigations to the YKDFN, and community site visits held
in September of 2010.

The land use permit and the MVLUR each contain provisions which will protect known and
suspected archaeological sites and which should prevent the types of damage to these cultural
areas which are of concern to the YKDFN.

Consultation Issues

The MVLWB recognizes that its process can contribute to the discharging of the Crown's
consultation obligations. The MVLWB must for example, within the scope of the MVRMA, satisfy
the requirements of sections 60.1, 62, 63 and 64 of the Act during the conduct of a proceeding.
The Board is also bound by the rules of fairness.

In this case, however, section 62 does not apply because this development is exempt from
screening. The requirements of sections 60.1 will be satisfied, to the extent of the Board's
authority, by the LUP issued by the Board. The requirements of section 63 and 64 of the Act are
very specific and, to the extent that they apply, it is the Board's view that they have been
satisfied in this proceeding.

The Board has carefully reviewed all the comments received and documents on the record for
this proceeding. The Board has not been provided with evidence that the new permits are going
to result in any new infringements upon any specific Aboriginal rights once the mitigations set out
in the permit takes place.

The Board finds that it has discharged its statutory obligations under sections 60.1, 63 and 64.

The question of whether the MVLWB has the authority to make a ruling on the adequacy of
Crown consultation is, however, a different question. Since the Board is the final decision-maker
on LUPs, there is an open question about whether the Board has the jurisdiction to rule on the
adequacy of Crown consultation. The Board, with the guidance provided by the Supreme Court
of Canada in the Carrier Sekani case can now examine that question.
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As was pointed out by the Court, the question of whether the MVLWB can judge the adequacy of
Crown consultation is to be determined by a review of the powers delegated to the Board under
the MVRMA and the MVLUR.

Review of these authorities has identified no MVLWB remedial powers, no authority to
reconsider its own decisions and no power to make a decision on a question of law. It is in the
Board's view hard to see how the MVLWB can, in a case like this where Part 5 of the MVRMA
does not apply, even consider whether the Crown's consultation has been adequate. The
Board's role is restricted to matters related to licensing and permitting and in some cases, to
conducting preliminary screenings. In the Board's opinion, it does not have the authority to
determine whether Crown consultation has been adequate.

The Board is satisfied that it has undertaken a process that has provided opportunity for
Reviewer's to provide input on the application. LUP MV201000046 contains the provisions that
the Board feels necessary to ensure and monitor compliance with the MVRMA and the MVLUR
and to provide appropriate safeguards in respect of the Applicant's land use operations.

Mackenzie Valley Land and Water Board

Chair Witness

March 4. 2011

Date Date
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Mackenzie valley Land and Water
7th Fbor - 4910 50th Avenue

P.O. Boa 2130
YELLOWKNIFE NT X1A 2P6

Phone (U669-0506
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O Enclosures

q As requested

q For your information

O For your comment

q For your approval

Delivered by Date

FILE NUMBER: MV201000046

Date:

To:

Organization:

Fax:

Copied To:

From:

March 4, 2011

Distribution List

Various

Various

Amanda for Lynn Boettger, Regulatory Officer

Number of pages including cover

Remarks: 

Reason's for Decsion

If you have any questions please contact Kathleen
Graham at (867) 766-7461 or email
permits mvIwb.com .

Thanks,

q Courier

Hand
q Delivered

• Email/Fax

Sent by

Mar. 4, 2011

AG

Note: The document accompanying this transmission contains confidential information intended for a specific individual and purpose.
The information is private, and is legally protected by law. If you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution, or the taking of any action in reference to the contents of this telecopied information is strictly
prohibited. If you have received this communication in error, please notify the above person immediately by telephone and return the
original to by regular mail to address above.
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http://permitsmvIwb.com


March 4, 2011 Application MV201000046

Distribution List by Fax

First Nations

Chief Eddie Sangns Yel.lowkmves Dene First Nation (Dettah)
.........

29 873-5969
Chief Ted Tsetta Yellowknives Dene First Nation (Ndilo) 30 873-8545
Todd Slack, TE GIS

........ . ...... ........- . .._. .
Yellowknives Dene FN, Land & Environment environment@ykdene.com

tslack@ ykdene.com

Chief Steven Nitah
..._._ .. ... .........

Lutselk'e Dene First Nation 34 do raenzae@yahoo.ca
tsatsi•jecatlroligue@gmail.com

Aboriginal Organizations................ ...t............................. ...................... ........................_..._.. .......................................................................... .............. ............................... _................_
Lee Mandeville .................. _. __._......._........ _ Dene Nation I mandeville Cl denenation.com

Screening O fficer Akaitcho Pre screening Board
................................._.

screeningofficer@eastarm.com
President Bill Enge North Slave Metis Alliance lands@nsma.net
Director

.._._
TIi Cho Lands Protection Environment 22 lands@tlicho.com

President Rae-Edzo Metis Local #64 PREFERS EMAIL
rae edzometisnation@theedge.ca

867-371-5406

President Betty Villebrun Northwest Territory Metis Nation! 45 867-872-2772_
Erasmus, Eddie Tlicho Lands Protection Department

.............. _.__. _._ .__......---_ _ . _._ ._ ......._...._ .................. ___
(ands@tiicho.com

Garner, Kerni Tlicho Lands Protection Department krr n r tl °h corn

Snortland, Jody Wek'eezhii Renewable Resources Board ^snorfl^ind^	wrrb_r i

... ... ... ..... ...
Clark, Karin

.... .... ..... .... .... ......
Wek'eezhii Renewable Resources Board

.. .
kclark@wrrb.ca

Community

Government

Marty Sanderson South Mackenzie District O ffice — INAC Marty.Sanderson@inac.gc.ca
Charlene.Coe @ inac-ainc.gc.ca

Angela Norris Mineral & Petroleum Resources Directorate norrisa@inac.gc.ca
INAC r.._.........._...._...._...__............._.........

James Lawrance
._........._ ...... .........................................._.............__ ....................._._....__..........__......._...__.... _ _.....__..

Manager/Aboriginal and Territorial
.__......._.............__..... .................. _..._.._

consultationsupportunit@inac.gc.ca
Relations Directorate - INAC lames lawrance©inac-ainc.gc.ca

Lorraine Seale Environment and Conservation — INAC.................._......_._..__..._....._._.._......................................_...._._........__......._................._.._................__......_._.._..__....__._........_........._.._. .. ..__.......sealel@inac-ainc.gc.ca-._..__..........._............ ...... .....__......__.....................__............_............__;
Charlotte Henr Charlotte. Henry@inac-ainc.gc.ca

Intergovernmental Affairs — INAC intergov@inac-ainc.gc.ca

.. 669-2710
Mark Davy GNWT - MACA

......_.. ......_ .._.. .__ . .__ .._..
Mark Davy@gov.nt.ca

Patrick Clancy GNWT - EN Patrick Clancy @ ocLv.nt.ca
ENR

............................................. _.........__...... __._..........._......_...
Gnwt ea@gov.nt.ca:.............._....._.._ ................ Gnwt ea@gov.nt.ca

Rhonda Batchelor
........._.........__....._.... _.__... _....._._........._...._._..._....._........

GNWT - DOT ..__.._.._......_.._......._... .._........._...._...._..___..._.._....._.._...__. _..........._:... ......................_._...,......_.._...........__.............. _.._. _..........

r__ ..._......._-_ ...................._._........__..._....._.._... ......._..._.........................._......__..._................
Rhonda Batchelor@ ov.nt.caT..._...

Duane Fleming
............_..__ .......................__._ _..... ._....._.....__.._...._._..........._.

GNWT - Health
. .._._..._......._..........__.

Duane fleeting@gov.nt.ca

If there are any errors in this distribution list, please contact our office.
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. .. . .
Kris Johnson 1 GNWT — ITI ..

1 1 K Johnson 4 gov.nt.ck ...... .,,,,,, ... ...

Walbourne
Environment Canada 1 ec. ea .nwt 0..ec.gc.ca

Rick
 ...... .... ,....... 	.... .... „.„„... ...„„.. „..„„.„ .......

1 DFO Rick,Walb rne. 1 ou 0 d. -mo.c.cafo pg.......„.. . ...... ..,.......„ .............,...... ................„.„

Others
Vern Christensen
Mike Freeland

Cliffe-Phillips, Mark

Fe,,,,, Ryan
Judas, Roberta

Murphy, Brent
Eigenbrod, Judith

MVEIRB : 1 vchristensen@mveirb,nt.ca
Blachford Lake Lodge info @ blachfordlakelodge.com
WLWB 1 mark cp@ wiwb.ca

WLWB 1 rfequet @wlwb.ca.... ..„.,......._................:............., 	_......_,...........„....„..

WLWB 1 rjudas O wiwb.ca

i

Seabridge Gold 1 b,murphy@theedge.ca.........................................„..................„....„„„.

Rescan (Consultant to Seabridgej   
.......

1 teigenbrod@rescan.com

If there are any errors in this distribution list, please contact our office.
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Janna Ward - MVLWB

From: Janna Ward - MVLWB award@mvlwb.com )
Sent: March-04-11 5:10 PM
To: 'environment@ykdene.com'; 'tslack@ykdene.com '; 'doraenzoe@yahoo.ca';

'tsatsiyecatholique@gmail.com '; 'Imandeville@denenation.com';
'screeningofficer@eastarm.com '; 'lands@tlicho.com'; 'lands@nsma.net';
'rae_edzometisnation@theedge.ca'; 'kerrigarner@tlicho.com'; 'jsnortland@wrrb.com ';
'kclark@wrrb.com'; 'clifforddaniels@tlicho.com '; 'edwardchocolate@tlicho.com ';
'saowekweti@netkaster.ca'; 'alfonznitsiza@tlicho.com'; 'Marty.Sanderson@inac.gc.ca ';
'Charlene Coe'; 'norrisa@inac.gc.ca '; 'consultationsupportunit@inac.gc.ca ';
'james.lawrence@inac.gc.ca ; 'Intergov@inac-ainc.gc.ca'; 'sealel@inac-ainc.gc.ca ';
'Charlotte.Henry@inac-ainc.gc.ca '; 'Intergov@inac-ainc.gc.ca '; 'Mark_Davy@gov.nt.ca ';
'Patrick_Clancy@gov.nt.ca '; 'gnwt_ea@gov.nt.ca ; 'Rhonda_Batchelor@gov.nt.ca ';
'Duane fleming@gov.nt.ca '; 'K Johnson@gov.nt.ca ; 'ec.ea.nwt@ec.gc.ca ';
'Rick.Walbourne@dfo-mpo.gc.ca '; 'vchristensen@mveirb.nt.ca ';
'info@blachfordlakelodge.com '; 'Mark Cliffe-Phillips'; 'Ryan Fequet'; 'rjudas@wlwb.ca ';
'b.murphy@theedge.ca '; 'jeigenbrod@rescan.com '

Cc: 'Rebecca Chouinard'; 'Lynn Boettger - MVLWB'
Subject: MV201000046 - 5073 N.W.T. Ltd. - Reason's for Decision
Attachments: MV201000046 - 5073 N.W.T. Ltd. - Reason's for Decision.pdf

Good day all,

Please find the attached document for your information. If you have any questions, please contact Lynn Boettger at
(867) 766-7469 or email permits@mvlwb.com .

Thanks,
Amanda Gauthier
Administrative Assistant/Front Desk Reception
Mackenzie Valley Land and Water Board
7th Floor, 4922 48th St, PO Box 2130 1 Yellowknife, NT I X1A 2P6
ph 867.669.0506 J fax 867.873.6610
iward@mvlwb.com I www.mvlwb.com
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