Staff Report
Applicant:
Enbridge Pipelines (NW) Inc.
Location:
Fort Simpson, NT

Application:
MV2017P0013 and MV2017L1-0002

Date Prepared:
July 26, 2017

Meeting Date:
August 3, 2017

Subject:
Applicability of s.157.1 of the Mackenzie Valley Resource Management Act
1. Purpose/Report Summary
The purpose of this Report is to request that the Mackenzie Valley Land and Water Board
(MVLWB/the Board) consider the applicability of s.157.1 of the Mackenzie Valley Resource
Management Act (MVRMA) for the Type A Land Use Permit (Permit) Application MV2017P0013 and
Type B Water Licence (Licence) Application MV2017L1-0002, and to provide staff direction on next
steps.
These Applications were submitted by Enbridge Pipelines (NW) Inc. (Enbridge) in support of
conducting off Right-of-Way (RoW) activities for the maintenance of the Norman Wells (Line 21)
pipeline from Norman Wells, NT to the Alberta/Northwest Territories border near Fort Simpson, NT.
2. Background
•
•
•
•
•
•
•
•
•
•
•

March 23, 2017 – New Permit and Licence Applications received (attached);
March 31, 2017 – Applications deemed incomplete;
April 19, 2017 – Additional information was received through discussions with the Government
of the Northwest Territories and with Legal Counsel to clarify eligibility – Applications deemed
complete and review commenced;
April 25, 2017 – Enbridge submits additional information to support their Applications;
May 5, 2017 – Enbridge submits further information to support their Applications;
May 9, 2017 – Request to extend the reviewer comment deadline received from Liidlii Kue First
Nation and granted by Board staff;
May 15, 2017 – Reviewer comments and recommendations due and received;
May 18, 2017 – Responses received;
May 25, 2017 – Board invokes paragraph 22(2)(b) of the Mackenzie Valley Land Use Regulations
(MVLUR) and issues two Information Requests (IR); IR 1 to Enbridge (attached) and IR 2 to Liidlii
Kue First Nation (attached);
June 7, 2017 – IR 1 responses due and received (attached);
June 15, 2017 – Reviewer comments and recommendations on IR 1 due and received;
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•
•
•
•
•
•

June 20, 2017 – Dehcho First Nations (DFN) comments on Enbridge’s response to IR 1 received
(late); and IR 2 response due and received (attached);
June 21, 2017 – Responses to reviewer comments received from Enbridge on IR 1;
July 20, 2017 – Board directed Board staff to provide Enbridge an opportunity to respond to
DFN’s June 20, 2017 comments (attached);
July 21, 2017 – Enbridge submitted response to DFN’s June 20, 2017 comments (attached);
July 26, 2017 – National Energy Board (NEB) released notice to parties of postponement of the
concurrent NEB process (attached); and
August 3, 2017 – Staff report presented to the Board for s.157.1 determination.

3. Discussion
History
The pipeline runs from Norman Wells, NT to the Alberta/Northwest Territories border and was
constructed by Interprovincial Pipe Line (IPL) between 1983-84 and 1984-85 under Permits issued in
1982 and 1983. On May 16, 1985, the pipeline officially commenced operations.
Since 1985, all off RoW activities have been covered under two separate Permits; the first covering
the area from Norman Wells to Blackwater River, and the second covering the remainder of the
operations occurring through the Dehcho to the Alberta border. The first maintenance Permits were
issued in 1985; N85P408 issued September 18, 1985 for the portion of the pipeline from Norman
Wells to Blackwater River and N85P405 issued October 31, 1985 for the portion of the pipeline from
Blackwater River to the Alberta border.
The Permits were renewed every three years from 1985 until 1999, when the Sahtu Land and Water
Board (SLWB) issued Permit S99P-009 for five years, commencing October 15, 1999, for off RoW
maintenance activities occurring in the Sahtu Settlement Area. The permit was extended in 2004 for
two years.
In September 1999, Indigenous and Northern Affairs Canada issued a 2-year land use permit,
N1999P0079, for off RoW maintenance activities in the Dehcho Region. It was extended for one year
in 2001 and expired in October 2002. The MVLWB issued a new 5-year permit, MV2002P0009, on
September 9, 2002.
After discussions with the SLWB and MVLWB staff, Enbridge agreed to combine the two Permits into
a single Permit covering the entire length of the pipeline.
The MVLWB issued Permit MV2006P0018 on August 31, 2006 for a period of five years. The Permit
was extended in 2011 for two years. The MVLWB issued a new 5-year permit, MV2013P0011, on
July 18, 2013. Permit MV2013P0011 covers off RoW activities for the operation and maintenance of
the Norman Wells (Line 21) pipeline from Norman Wells, NT to the Alberta/NT border. Enbridge also
holds an Easement Agreement for its existing RoW.
Submission Description
Enbridge submitted Applications for a Permit (MV2017P0013) and a Licence (MV2017L1-0002) on
March 23, 2017 (attached) to conduct off RoW activities for the maintenance of the Norman Wells
(Line 21) pipeline from Norman Wells, NT to the Alberta/NT border near Fort Simpson, NT (the
Applications).
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The existing Line 21 pipeline extends from Norman Wells, NT to Zama, Alberta, a total length of 869
km. In 2016, through regular maintenance and inspection, increased rates of slope movement were
identified near the Mackenzie River crossing, approximately 9 km east of Fort Simpson, NT. In order
to protect the pipeline from the impacts of possible further slope movement, and to support
continued safe operation of the pipeline, Enbridge is proposing to replace a segment of the existing
pipeline under the Mackenzie River. The Applications include installation of up to 2500 meters of
new pipeline below the Mackenzie River, using a Horizontal Directional Drilling (HDD) method. The
existing segment of pipe will be decommissioned in place.
The table below lists the components of the Applications which are to be conducted off the RoW:
Application Component
Site Clearing

•
•

Mobilization of Equipment
The Use of Water

•
•

HDD
Site Restoration

•
•
•
•
•
•

Details
Improvements to the shoofly access on the north shore
Clearing of vegetation for camps, staging/laydown
storage, barge landing, and wellsite (south work site),
where necessary
Set up drill and supporting equipment
For drilling fluid make-up water and to support camp
operations
On South Work Site (proposed exit)
Surface grades and drainages will be restored
Excavations will be backfilled
Brushing and peat will be rolled back over disturbed
The north shore shoofly access and the north shore
barge landing will be remediated
Erosion and sediment controls will be installed

Demobilization
The table below lists the components of the Applications which are to be conducted on the RoW:
Application Component
Site Clearing

•

Mobilization of Equipment
The Use of Water
HDD
Decommissioning

•
•
•
•
•

Site Restoration

•
•
•
•

Details
An all-weather access road (mat road) on the existing
south RoW (includes installing a temporary clear span
bridge over Manners Creek and rig matting over other
watercourse crossings with the potential use of culverts
if required)
Clearing of vegetation from RoW, where necessary
Set up drill and supporting equipment
For drilling fluid make-up water and hydrostatic testing
On North Work Site (proposed entry)
Finalizing the decommissioning of the existing pipe in
place
Surface grades and drainages will be restored
Excavations will be backfilled
Brushing and peat will be rolled back over disturbed
Erosion and sediment controls will be installed

Demobilization
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External Applications
On March 10, 2017, Enbridge filed applications with the National Energy Board (NEB) as follows:
• An application to install the new segment of pipe, pursuant to section 58 of the National Energy
Board Act; and
• An application to decommission the existing segment of pipe, pursuant to section 45.1 of the
Onshore Pipeline Regulations.
On July 26, 2017, the NEB issued a notice to parties (attached) noting their desire to coordinate the
MVLWB and NEB regulatory reviews as per section 124(4) of the MVRMA, which states:
Where more than one body conducts a preliminary screening in respect of a
development, any of them may consult the others, adopt another’s report or
participate in a joint preliminary screening, and where one of them is a board
established under Part 3 or 4, the others are not required to conduct a preliminary
screening.
The NEB is of the opinion they, “Cannot make its regulatory decision under the NEB Act before the
MVRMA process is complete, which cannot occur prior to a decision on the applicability of section
157.1”; it would be more efficient to conduct their regulatory process following the completion of
the MVLWB preliminary screening decision. Therefore, the NEB has postponed their process
pending the MVLWB’s decision.
Preliminary Screening Exemption
Section 157.1 of the MVRMA states that:
Part 5 does not apply in respect of any licence, permit or other authorization related to an
undertaking that is the subject of a licence or permit issued before June 22, 1984, except a
licence, permit or other authorization for an abandonment, decommissioning or other
significant alteration of the project.
The Line 21 pipeline has been screened several times in the past. In 1980, prior to construction, a
comprehensive environmental review was conducted by a federal Environmental Assessment and
Review Process Panel (now the Canadian Environmental Assessment Agency).
A preliminary screening was done in 1995 for the Dehcho portion of Line 21, and in 1996 for the
Sahtu portion of Line 21; both were conducted by Indian and Northern Affairs (DIAND) (attached). In
1998 the Exemption List Regulations came into force. When the authorizations issued by DIAND
came up for renewal in 1999 it was determined that a preliminary screening was not necessary. An
additional preliminary screening of the Dehcho portion was conducted by the MVLWB prior to
issuing a Land Use Permit in 2002 (attached).
Since the project was subject to an Environmental Assessment, conducted by a federal
Environmental Assessment and Review Process Panel, and to several preliminary screenings, a
determination is required on whether Enbridge’s Applications are a “…decommissioning or other
significant alteration of the project”, and therefore exempt from preliminary screening. If the Board
confirms that the Applications are exempt from screening, the regulatory process will resume. If the
Board confirms that the Applications are not exempt from preliminary screening, the Board will
need to make a preliminary screening determination.
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To assist in making this confirmation, Board staff issued IR 1 to Enbridge (attached). Further
discussion is included below for the Board’s consideration.
Case Law
Section 157.1 of the MVRMA has been previously considered by the NWT Courts. These include
North American Tungsten Corporation Ltd. v. Mackenzie Valley Land and Water Board, 2003 NWTCA
5 and Canadian Zinc Corporation v. Mackenzie Valley Land and Water Board, 2005 NWTSC 48.
4. Reviewer Comments
By June 15, 2017, comments and recommendations on IR 1 were received from 4 reviewers:
•
•
•
•

Dehcho First Nations (DFN) from Carrie Breneman;
Liidlii Kue First Nation (LKFN);
Sambaa Ke First Nation (SKFN); and
Government of Northwest Territories (GNWT) – Department of Lands (Lands).

Late comments were received on June 20, 2017 from DFN (Dahti Tsetso) and from Fisheries and
Oceans Canada. The response from Enbridge, dated June 21, 2017, did not refer to either of these
submissions.
The following highlights the concerns that were raised during the review of Enbridge’s responses to
IR 1:
LKFN:
1. ‘…a segment of new pipe will be installed using a trenchless crossing method called horizontal
directional drilling (HDD)…’; and
2. ‘…Enbridge will decommission a segment of the pipeline under the Dehcho (Mackenzie River)’.
SKFN:
1. ‘…significant changes in climatic conditions with thawing permafrost and increased terrain
sensitivity.’;
2. ‘…legal contexts have changed since the early 1980s and that earlier reviews would not have
adequately considered Aboriginal and Treaty Rights.’; and
3. ‘…the technologies proposed are new and could not possibly have been considered within the
scope of previous environmental assessments, authorizations nor preliminary screenings.’.
GNWT-Lands
1. Following the review of IR 1, the GNWT-Lands had no further comments or recommendations to
offer the Board.
DFN (Carrie Breneman)
1. The DFN submitted comments and recommendations related to the initial Applications and did
not comment on Enbridge’s responses to IR 1, specific to s.157.1.
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DFN (Dahti Tseto)
1. “The Project is both a decommissioning of and a significant alteration of the original Enbridge
Line 21 Project” which has “the potential to pose significant risks to our environment, water,
and Aboriginal and Treaty Rights that should be the subject of a thorough environmental
assessment.”;
2. “The Project is a cause of public concern” as the HDD is nine kilometres from Fort Simpson;
3. Inadequate information has been presented, “On the impacts of climate change and permafrost
degradation”, and on the mitigation measures related to the HDD and socio-economic impacts
of the associated work camp being located in close proximity to Fort Simpson.
4. DFN noted their support of the LKFN and SKFN’s positions and concerns.
On July 20, 2017, the Board directed Board staff to provide Enbridge an opportunity to respond to
DFN’s June 20, 2017 comments (attached). Enbridge responded on July 21, 2017 (attached) noting,
“There was nothing new in DFN’s June 20, 2017 submission that Enbridge had not already
responded to regarding the Board’s request for comments on the applicability of section 157.1.”
Furthermore, in the opinion of Enbridge, the Appendix A attached to the DFN June 20, 2017
submission is, “Irrelevant to the interpretation of s. 157.1 and therefore has no bearing on, or
relevance to, the current decision before the MVLWB regarding the applicability of Part 5 of the
MVRMA.”
5. Conclusion
A review of past authorizations associated with Line 21 operations shows that it was the subject of a
comprehensive environmental review by the Federal Environmental Assessment and Review Panel
and that it was granted Licences or Permits before June 22, 1984. The question for the Board is
whether the s.157.1 exemption applies – whether the Project represents “an abandonment,
decommissioning or significant alteration of the project” while taking into consideration existing
case law rulings.
6. Recommendation
The Board first needs to consider the applicability of s.157.1 of the MVRMA for the Type A Land Use
Permit (Permit) Application MV2017P0013 and Type B Water Licence (Licence) Application
MV2017L1-0002. Board staff have laid out the following options:
a) Section 157.1 of the Act does apply and the applications are exempt from screening (including
Reasons for Decision subject to Board review); or
b) Section 157.1 of the Act does not apply and the project must be screened (including Reasons for
Decision subject to Board review).
If the Board finds that s.157.1 does apply, Board staff are seeking direction on the next steps of the
regulatory process. Board staff have laid out the following options:
i. Direct staff to organize a formal public hearing for the Board to hear concerns and
recommendations prior to considering the issuance of the land use permit and water licence;
or
ii. Direct staff to organize an informal public meeting with interested parties to provide for the
opportunity for all to ask questions and discuss issues, followed by the opportunity for parties
to submit written comments and recommendations on the draft land use permit and water
licence to assist the Board with their issuance decisions; or
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iii. Direct staff to re-distribute the draft land use permit and water licence to provide the
opportunity for parties to submit written comments and recommendations to assist the Board
with their issuance decisions.
Board staff would attempt to coordinate efforts with the NEB where possible.
If the Board finds that s.157.1 does not apply, the Board must screen the project, and determine
whether or not the project “might” be the cause of public concern or significant environmental
impact (i.e. refer the project for an environmental assessment or proceed with the regulatory
process).
7. Attachments
•
•
•
•
•
•
•
•
•
•

Applications – Land Use Permit and Water Licence
1996 preliminary screening for N96P631 (Sahtu) and N96P632 (Dehcho - this document is
incomplete)
MV2002P0009 preliminary screening for Dehcho portion
Information Request 1
o Response to IR 1
Information Request 2
o Response to IR 2
Board staff letter to provide Enbridge re response to DFN’s June 20, 2017 comments
Enbridge’s response to DFN’s June 20, 2017 comments – July 21, 2017
NEB postponement of the concurrent regulatory process – July 26, 2017
Review Summary and Attachments
Draft Decision Letter

Respectfully submitted,

Angela Love
Regulatory Specialist

Jen Potten
Regulatory Coordinator
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Review Comment Table
Board:

MVLWB

Review Item:

Enbridge Pipelines Inc. - New Land Use Permit and Water Licence Applications Information Requests (MV2017P0013 and MV2017L1-0002)

File(s):

MV2017L1-0002
MV2017P0013

Proponent:

Enbridge Pipelines Inc.

Document(s):

Response to Information Request 1 (136.4 kB)

Item For Review
Distributed On:

June 7 at 14:18 Distribution List

Reviewer
June 15, 2017
Comments Due By:
Proponent
July 28, 2017
Responses Due By:
July 21 Update – Enbridge responded to the DFN comments as directed July 20, 2017. This
document is attached below.
July 20 Update - The Board notes that Dehcho First Nations (DFN, Dahti Tsetso) submitted
comments on Enbridge’s response to IR#1 on June 20, 2017, after the closure of the
comment period of June 15, 2017, and that Enbridge subsequently did not refer or
respond to this submission in its June 21, 2017 response. The Board has decided to allow
the DFN comments to be considered. Enbridge has been provided with the opportunity to
respond to DFN’s comments by noon MT on July 28, 2017.
June 7 Update - Please note that Enbridge has submitted their response to IR#1 issued by
the Board on May 31, 2017. Reviewers are invited to submit questions, comments, and
recommendations using the Online Review System (ORS) by the review comment deadline
specified below.
Item Description:

May 9 Update - Please note that an extension request to the reviewer deadline was
received from Liidlii Kue First Nation which was granted by Board staff. The new reviewer
deadline is now May 15 at 5pm MST with the responses now due May 18 at 5pm MST.
However, Board staff are encouraging reviewers to post their
comments/recommendations as soon as possible.
May 5 Update - Please note that Enbridge has submitted additional information to their
Applications. This NEW information is attached as 'Supplemental Information - Biophysical
Assessment Report'. This Report was mentioned in the Environmental and Socio-Economic
Assessment document.
April 28 Update - Any notices of application of water compensation should be submitted
to the ORS by the comment deadline (May 9, 2017).
April 27 Update - Please note that both the Permit and Licence DRAFT conditions have
now been uploaded for review.
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April 25 Update - Please note that Enbridge has submitted additional information to their
Applications. This NEW information is attached as 'Supplemental Information - Revised
Appendix II and VII'.
April 19 - Enbridge Pipelines Inc. (Enbridge) has submitted applications for a Type A Land
Use Permit (Permit) and a Type B Water Licence (Licence) to the MVLWB. The purpose of
these Applications are for the temporary workspace required for the Line 21 Segment
Replacement Project, which is a pipeline segment replacement on the existing Line 21
pipeline at the Mackenzie River crossing.
The existing Line 21 pipeline extends from Norman Wells, Northwest Territories to Zama,
Alberta, a total length of 869 km. In 2016, through regular maintenance and inspection,
increased rates of slope movement were identified near the Mackenzie River crossing,
approximately 9 km east of Fort Simpson, NWT. In order to protect the pipeline from the
impacts of further slope movement, and to support continued safe operation of the
pipeline, Enbridge proposes to replace a segment of the existing pipeline under the
Mackenzie River.
The Project includes installation of up to 2500 meters of new pipeline below the
Mackenzie River and slip plane of the south slope, using a horizontal directional drilling
method. The existing segment of pipe will be decommissioned in place.
Reviewers are invited to submit questions, comments, and recommendations using the
Online Review System (ORS) by the review comment deadline specified below. Please
provide comments and recommendations on the:
•Application;
o
o
o
o
o

Draft Security Estimate;
Engagement Record;
Engagement Plan;
Waste Management Plan, Version 1.0;
Spill Contingency Plan, Version 1.0;

•Preliminary Screening that will be conducted by the Board. (Your comments and
recommendations on impacts and proposed mitigation measures will be used to
help the Board make a preliminary screening decision. Please see below for
additional information); and
•Draft Land Use Permit and Water Licence (please clearly indicate which condition
you are commenting on).
Please note that the draft Permit has been developed using the MVLWB’s current
Standard Land Use Permit Conditions Template. The purpose of the draft Permit and
Licence is to allow parties to comment on Board staff’s suggested conditions. These draft
materials are not intended to limit in any way the scope of parties’ comments. The Board
is not bound by the contents of the draft Permit or Licence and will make its decision at
the close of the proceeding on the basis of all the evidence and arguments filed by all
parties.
Also, under the Preliminary Screening Requirement Regulations of the Mackenzie Valley
Resource Management Act (MVRMA), the Board must conduct a preliminary screening for
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an application for a proposed development that requires a Permit or Licence, unless it is
exempt from Part 5 of the MVRMA. Reviewers are encouraged to provide comments and
recommendations (e.g. on impacts and mitigation measures) to assist with the completion
of the preliminary screening.
All documents that have been uploaded to this review are also available on our public
registry. If you have any questions or comments about the ORS or this review, please
contact Board staff identified below.
Contact
Information:

Angela Love 867-766-7456
Jacqueline Ho 867 766 7465
Jen Potten 867-766-7468

Comment Summary
Enbridge Pipelines Inc. (Proponent)
ID Topic

Reviewer Comment/Recommendation

Proponent Response

Board Staff Analysis

1 General File

Comment (doc) See attached
Recommendation

Noted

2 General File

Comment (doc) Letter to MVLWB –
Response to June 20, 2017 request re IR#1
and DFN comments – July 21, 2017
Recommendation

Noted

Dehcho First Nations: Carrie Breneman
ID Topic

Reviewer Comment/Recommendation

Proponent Response

1 Permafrost
presence

Comment In the Dillon Consulting,
Environmental and Socio-Economic
Assessment (page 18 of 72), it states that
“Recent Enbridge geotechnical
investigations completed for the project
on the north and south bank of the
Mackenzie River indicate no permafrost is
present within the ROW.”
Recommendation DFN requests that
Enbridge elaborate on the method and
results of geotechnical investigations that
were completed for the project.

Noted that no
response was
received from
proponent as the
reviewer comment
did not address the
IR as requested.

2 Drilling fluids Comment On page 20 of the Dillon
during HDD Consulting, Environmental and SocioEconomic Assessment (page 20 of 72), it
states “there is a potential for HDD
activities under the bed of the Mackenzie
River to interact with the water quality of
the Mackenzie River in the Project
Footprint and /or downstream in the
Regional Study area, including in the
event of an inadvertent release of drilling
fluids during HDD activities”. DFN notes
that the consequences of an inadvertent

Noted that no
response was
received from
proponent as the
reviewer comment
did not address the
IR as requested.
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release of drilling fluids during HDD
activities can be severe.
Recommendation DFN requests that
Enbridge provide an estimate the quantity
of drilling fluids that could be
inadvertently released during the HDD.
What is the consequence of the
inadvertent release of drilling fluids and
how would it be cleaned up? How will
Enbridge prevent or use best practices to
prevent the release of drilling fluids during
the HDD procedure? DFN also requests
that in stream water quality monitoring
be completed during the HDD.
3 Slip plane

Comment In the Section 58 Application,
Enbridge states “The HDD path will be
designed to start outside any known slip
plane of the slide on the south slope of
the Mackenzie River crossing and extend
well below it…. Therefore, Enbridge
submits that a geotechnical hazard
assessment and monitoring and
mitigation program are not required for
the project.”
Recommendation DFN requests that
Enbridge provide information on the
mitigation and monitoring program that
will be undertaken for the Mackenzie
River crossing of Line 21.

Noted that no
response was
received from
proponent as the
reviewer comment
did not address the
IR as requested.

4 Operation of
the
replacement
segment of
pipeline

Comment Enbridge states that the
“Operation of the replacement segment
of pipeline is not anticipated to cause an
increased potential for interaction with
water quality and quantity compared to
the existing pipeline operations.”
Recommendation DFN rejects this
statement. There is still a long-term risk of
pipeline rupture or leaking on the
Mackenzie River that continues to exist as
a result of the proposed Line 21 Segment
Replacement Program. According to a
report by the Alberta Energy Regulator
Report 2013-B,: Pipeline Performance in
Alberta 1990-2012: “In fact, the
frequency with which incidents have
occurred has trended downward over the
years from a rate of almost 5.0 per 1000
km in 1990 to 1.5 per 1000 km since 2010.
The number of pipeline leaks has also
fallen in recent years, likely because of the
regulatory revisions introduced in 2005,

Noted that no
response was
received from
proponent as the
reviewer comment
did not address the
IR as requested.
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improved Canadian Standards Association
(CSA) standards for pipeline design and
construction, more industry effort to
mitigate pipeline incidents, and a
continued focus on pipeline-related
concerns. The number of pipeline
ruptures also has decreased over the past
two decades—a positive development
given the potential seriousness of rupture
incidents.” The result of the approval of
the Line 21 Replacement Program is that
Line 21 will continue to operate. However,
the pipeline was built over 30-years ago
prior to improved standards for pipeline
design and a risk of pipeline
rupture/leaking continues to exist. DFN
requests that Enbridge consider the
consequences of an unintended pipeline
spill at the rate of 5 spills per 1000 km
across the Dehcho Territory (based on
AER 2013-B), as a result of the proposed
Line 21 Replacement Segment. DFN also
requests that Enbridge consider the
potential impacts on the environment
including on water quality, fish and fish
habitat and traditional land use.
5 Spill
Comment On page 4 of 24 of Enbridge's
Contingency Spill Contingency plan, it provides a
Plan
project description of potential pathways
for spills. The pathways only include
elements of the pipeline project that
occur during the construction phase and
not the operations phase when oil is
travelling through the pipeline.
Recommendation DFN requests that
Enbridge provide information consider
pipeline leak or failure in Enbridge's Spill
Contingency Plan.

Noted that no
response was
received from
proponent as the
reviewer comment
did not address the
IR as requested.

6 Spill
Comment DFN recommends that
Contingency Enbridge clarify the protocol whereby
Plan
communities are engaged after a spill.
DFN recommends that Enbridge consider
the following:
Recommendation

Noted that no
response was
received from
proponent as the
reviewer comment
did not address the
IR as requested.

•

What size of spill triggers
communication/engagement with
potentially impacted local First
Nations? DFN recommends that
regardless of the size of spill, any
spill that is reported to the GNWT
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Spill Line is also reported to
potentially affected communities.
•

What sections of pipeline triggers
notification to potentially
impacted First Nations? DFN
recommends that Enbridge
communicate with local First
Nations regarding the sections of
pipeline (geographic extent) they
would like to be notified regarding
any spills. DFN would like to be
notified regarding any spills in the
Dehcho Region and/or any spills
that may affect the Mackenzie
River upstream of the Dehcho
Region.

•

How long does it take Enbridge to
communicate with potentially
impacted First Nations?

Dehcho First Nations: Dahti Tsetso
ID Topic

Reviewer Comment/Recommendation

1 General File

Comment (doc) (Submitted after Due
Date) See attached
Recommendation

Proponent Response

Board Staff Analysis
Noted that no
response was
received from
proponent as the
reviewer comment
was submitted late.
Enbridge responded
to this letter on July
21, 2017, as directed
by Board staff on
July 20, 2017.

Fisheries and Oceans Canada: Gary Cooper
ID Topic

Reviewer Comment/Recommendation

1 DFO Advice

Comment (Submitted after Due Date)
DFO has reviewed your project and has no
concerns.
Recommendation DFO has reviewed your
project and has no concerns.

Proponent Response

Board Staff Analysis
Noted that no
response was
received from
proponent as the
reviewer comment
was submitted late.

GNWT - Lands: Tamika Mulders
ID Topic

Reviewer Comment/Recommendation

1 General File

Comment (doc) GNWT comments on IR#1
Recommendation

Proponent Response
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comments or
recommendations.
Liidlii Kue First Nation (Ft Simpson): Innes Larry
ID Topic

Reviewer Comment/Recommendation

1 General File

Comment (doc) LKFN Response to IR#1 re
157.1
Recommendation

Proponent Response

Board Staff Analysis
See Enbridge
response letter
(attached).

Sambaa Ke First Nation (Trout Lake): Christine Wenman
ID Topic

Reviewer Comment/Recommendation

1 General File

Comment (doc) SKFN submission in
response to MVLWB IR#1 and Enbridge
response.
Recommendation

Proponent Response
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Duncan Purvis
Senior Legal Counsel
LP Law, Regulatory Law

June 21, 2017

tel
780-508-7521
fax 780-420-8749
duncan.purvis@enbridge.com

Enbridge
10175 - 101 Street NW
Edmonton, Alberta T5J 0T6
Canada

E-FILE

Mackenzie Valley Land & Water Board
7th Floor, 4922 48th St, PO Box 2130
Yellowknife, NT X1A 2P6 Canada
Attention: Angela Love
Dear Ms. Love:
Re:

Enbridge Pipelines NW Inc. (“Enbridge”)
Line 21 Segment Replacement Project
Application for Type A Land Use Permit MV2017P0013
Application for Type B Water License MV2017L1-0002
Reply to Liidlii Kúé First Nation (“LKFN”) and Samba K’e First Nation (“SKFN”)

Enbridge Pipelines (NW) Inc. (“Enbridge”) applied to the Mackenzie Valley Land and
Water Board (“MVLWB” or the “Board”) for a temporary Land Use Permit (Type A) for
workspace, access and camps. Enbridge also applied to the Board for a temporary
Water License (Type B) to use approximately 10,000 m3 of water for drilling and pipeline
pressure testing activities. 1 These applications before the MVLWB are narrow in scope
– they do not extend to the ongoing operation of the existing Line 21. That undertaking
has already been the subject of a comprehensive environmental assessment – it would
not be appropriate to re-assess the impacts of that existing, approved, operation. The
Mackenzie Valley Resource Management Act (the “Act”), supported by case law, clearly
establish that the Line 21 undertaking as a whole is exempt from Part 5 of the Act.
The construction and operation of Line 21 was authorized by the National Energy Board
under Certificate of Public Convenience and Necessity OC-35 in 1981, 2 which was
issued only after the completion of an environmental impact assessment. 3 Enbridge
acquired Water Licences from the Northwest Territories Water Board on February 16,
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1983 and a Land Use Permit from Land Resources, Department of Indian and Northern
Affairs Canada (Yellowknife) on May 18, 1983. 4
The Line 21 Segment Replacement Project (the Project) is a maintenance project aimed
at resuming safe operation of Line 21, specifically to protect Line 21 from a
geotechnical hazard identified by Enbridge. The Project involves the replacement of a
short segment of Line 21 – 2.5 km of an 869 km-long pipeline 5 – at a lowered depth to
ensure geotechnical stability so the whole pipeline can continue operating exactly as it
did earlier.
The Project is not an abandonment, decommissioning or other significant alteration to
the existing undertaking (Line 21). It is maintenance in its truest sense. That is, the
Project will not change what or how much of it flows through Line 21, nor will it change
how Enbridge operates that pipeline. The Project will only allow Enbridge to return Line
21 to normal operations. The pipeline segment that is being replaced is an indivisible
part of the whole of Line 21. Line 21 is not being decommissioned; in fact, the entire
purpose of the Project is to resume and maintain overall service of the line.
In response to Information Requests from the Board, Enbridge explained why the
Project is exempt from Part 5 of the Act, which contemplates environmental
assessments and environmental impact reviews, by operation of s. 157.1. LKFN and
SKFN disagree.
Arguments by LKFN and SKFN
LKFN and SKFN argue that Part 5 of the Act is applicable to the Project because the
Project involves the decommissioning and/or a significant alteration of a segment of
Line 21. They also argue the Project will significantly alter the whole of Line 21.
Additionally, LKFN and SKFN argue that Enbridge did not sufficiently respond to the
Information Requests from the Board. Finally, the submission from SKFN explained
why it is concerned about Enbridge’s proposed segment replacement. Enbridge’s
responses to each of those arguments are outlined below.
Statutory Interpretation
The interpretation of s. 157.1 is at the heart of the disagreement between Enbridge and
LKFN and SKFN. The Board is tasked with deciding the meaning of that section.
Section 157.1 states:
Part 5 does not apply in respect of any licence, permit or other
authorization related to an undertaking that is the subject of a licence or
permit issued before June 22, 1984, except a licence, permit, or other
4
5

2

Enbridge Response to IR #1.
Enbridge Response to IR #3.

authorization for an abandonment, decommissioning or other significant
alteration of the project.
Respectfully, the arguments by LKFN and SKFN relating to the interpretation of s. 157.1
are not supported by that section’s language, the policy that underlies it, nor the binding
jurisprudence that has previously interpreted it.
The interpretation of s. 157.1 that is urged by LKFN and SKFN is inconsistent with an
interpretation of that section by the Court of Appeal of the Northwest Territories in North
American Tungsten Corporation Ltd. v. Mackenzie Valley Land and Water Board. 6 That
appellate decision made clear that s. 157.1 was “designed to grandfather certain
undertakings which predate June 22, 1984” by exempting new applications for licences,
permits or other authorizations in relation to such undertakings from Part 5. 7 Line 21 is
such an undertaking.
LKFN and SKFN, wrongly, see the “undertaking” to which a licence, permit or
authorization applies (e.g. Line 21) and the “project” that may be subject to
abandonment, decommissioning or other significant alteration” (e.g. the 2.5 km segment
of Line 21 in issue) as distinct. 8 The Court of Appeal declined to draw that same
distinction because, it held, doing so would run counter to the very purpose of s. 157.1.
The Court of Appeal was plain in stating that “[u]nder s. 157.1, the primary focus is on
the undertaking itself.” That conclusion is clear from the English version of s. 157.1.
However, even if there were lingering doubt, it is resolved by the French version, which
states:
157.1 La partie 5 ne s’applique pas en ce qui touche la demande de
permis ou d’autorisation dont l’objet est lié à un ouvrage ou une activité [a
work or an activity] visé par un permis délivré avant le 22 juin 1984, à
moins que cette demande vise la désaffectation, la fermeture ou une
modification importante de l’ouvrage ou de l’activité [of the work or of the
activity].
As was recognized by the Court of Appeal in Tungsten, the French version of s. 157.1
makes clear that “the” work or activity that is subject to abandonment, decommissioning
or other significant alteration is the same as whatever “work or activity” was the subject
of a licence or permit issued before June 22, 1984. 9
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LKFN and SKFN argue that section 157.1 does not apply because Enbridge is seeking
to decommission a small segment of Line 21. 10 That argument is incorrect. What is
required to engage Part 5 is a significant departure from the existing approved
infrastructure’s approved mode of operation. As the Court of Appeal noted: “…projects
which pre-date June 22, 1984 … are to be subjected to full scale environmental
assessment as prescribed under the applicable legislation [Part 5] only if they depart
significantly from their approved mode of operation and engage in, for example,
decommissioning, abandonment or significant alteration of the project” 11 (emphasis
added). The proposed decommissioning of a small section of Line 21 (the subject of an
application before the National Energy Board) does not in any way represent a
departure from the current approved mode of operation of Line 21. Once the
replacement segment is installed and the existing segment is decommissioned, Line 21
will continue to operate just as it does today. Replacement of segments of pipe, for
reasons of safety and integrity, is unmistakably a maintenance activity.
As an alternative, LKFN argues that replacing 2.5 km of Line 21 would result in a
significant alteration of the “mode of operation” of the whole of Line 21 because of
altered environmental conditions and evolved construction methods since the
Environmental Impact Statement for Line 21 was prepared in 1980. 12 That argument is
contrary to the Court of Appeal’s ruling in the Tungsten case, which holds that to fall
within the scope of the exemption under s. 157.1, the undertaking must have had a
licence, permit or other authorization issued as of June 22, 1984. Line 21 did. Section
157.1 does not contemplate an assessment of whether environmental conditions or
construction methods have changed since the original authorization was issued.
LKFN’s argument also fails to recognize that construction practices have evolved to be
dramatically less impactful over the past 37 years. For example, HDD is far less
intrusive than previous methods which required the diversion of rivers to accommodate
open-cut pipeline construction. LKFN’s argument seems to imply that if Enbridge
proposed installing the replacement segment by the open cut method, that would not
represent a significant alteration. More importantly, that argument constitutes a
fundamental challenge to the wisdom of Parliament’s decision to enact s. 157.1, i.e. to
exempt new licences, permits and authorizations that relate to old developments from
Part 5 except in prescribed circumstances. The Court of Appeal was correct to view
Parliament’s enactment of s. 157.1 as reflecting a conscious and deliberate balancing of
“the legitimate goal of protecting land and water resources in the Mackenzie Valley for
the benefit of its citizens, on the one hand, while, at the same time, exempting from the
full force of new environmental legislation undertakings developed under an earlier
legislative regime.” 13
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Section 157.1 is reflective of a decision by Parliament to ensure that ancillary
applications that are required to maintain the operations of existing approved
infrastructure like Line 21 do not disrupt those very same operations by triggering
environmental assessments or environmental impact reviews under Part 5.
Parliament was not ignorant to the reality of changing environmental conditions,
evolving construction methods and legal developments when it enacted s. 157.1. To
the contrary, Parliament made Part 5 applicable to all licences, permits and
authorizations with the sole exception of those related to existing approved
infrastructure. LKFN and SKFN argue that Part 5 should apply to the proposed
maintenance work on Line 21 because much has changed since Line 21 was approved.
Indeed, the date of approval of Line 21 is what exempts the proposed maintenance
work from Part 5. Section 157.1 is engaged only in relation to developments with
permits or licences in issued before June 22, 1984.
Enbridge has not applied for a licence, permit, or other authorization that would result in
the decommissioning of Line 21 or otherwise significantly alter it. Enbridge only seeks
to maintain Line 21 so it can return to normal service. Part 5 is not engaged, by virtue
of s. 157.1. Any finding to the contrary would run counter to the language of that
section, Parliament’s weighing of competing policy issues, and binding jurisprudence
from the Court of Appeal of the Northwest Territories.
Sufficiency of Responses to Information Requests
The submissions by LKFN 14 and SKFN 15 challenge the sufficiency of Enbridge’s
responses to Information Requests from the Board. In particular, they challenge the
response to Information Request #2 because Enbridge did not detail what precisely was
(and was not) evaluated during the environmental impact assessment for Line 21 in
1980-1982. The reason Enbridge did not outline this information is simple – the Board
did not request that information, nor is it required in order to assess the applicability of s.
157.1.
In Information Request #2, the Board asked a yes/no question: “Was the Line 21
Pipeline Project subject to a process of environmental impact assessment before June
22, 1984?” A simple “yes” from Enbridge would have sufficed, although Enbridge
included more detail to provide additional context for the benefit of the Board and
others.
LKFN and SKFN raise issues of whether HDD was considered in the original review,
whether climate change was considered, and whether the impacts on Aboriginal and
treaty rights were considered. 16 With respect, this information is irrelevant to the
interpretation of s. 157.1. The wording in section 157.1 (as confirmed by the
14
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jurisprudence) is clear and unequivocal. The only question the Board needs to consider
is whether the undertaking was the subject of a licence, permit or authorization issued
before June 22, 1984 – not what issues may or may not have been considered at that
time. If the Board were to do otherwise, and engage in a detailed review of what was
assessed at the time of issuance of the licences or permits, that would defeat the intent
of s. 157.1, which is to grandfather certain undertakings that predate June 22, 1984.
The Board cannot lose sight of the distinction between the environmental assessment
and conditions imposed prior to a project’s construction, on one hand, and operating
standards relating to an approved and operating project, on the other. The arguments
put forward by LKFN and SKFN seem to imply that if Part 5 does not apply, then their
concerns will not be addressed. For example, SKFN states that it is concerned about
the effect of work camps on the Village of Fort Simpson, and the use of local
environmental monitors.
As the Court of Appeal stated in Tungsten:
It has been argued that if Tungsten's undertaking, and others, were exempt from
Part 5, they would enjoy an absolute exemption from environmental monitoring
on any basis and this could not have been Parliament's intention. However, the
assumption underlying this argument is incorrect. One must distinguish between
conditions imposed before a project is built (facility compliance) and operational
standards applicable to existing projects (operational compliance). Simply
because an undertaking may be exempt from the full panoply of environmental
assessments under Part 5 of the MVRMA does not mean that the undertaking is
exempt from applicable regulatory standards.
That Part 5 is inapplicable to the current Project does not mean that the current Project
is unencumbered from regulatory and environmental oversight. The National Energy
Board (NEB) has developed a detailed and robust process for reviewing and assessing
Enbridge’s applications to replace a small segment of pipe by decommissioning an
existing segment and installing a new one. Issues such as the ones raised by SKFN are
squarely within the realm of the NEB process, which provides participants in that
process the opportunity to raise its issues and have them evaluated and addressed by
the NEB.
Further, the MVLWB has the authority to address issues through other means. Again,
this demonstrates that just because the water licence and land use permit applications
are not subject to Part 5 of the act, does not mean that these applications are without
scrutiny, or that participants do not have an opportunity to raise issues and have them
addressed by a regulator.
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Conclusion
Line 21 is an undertaking for which licences and permits were issued prior to June 22,
1984. This undertaking is not significantly altered by any aspect of the proposed
segment replacement (including the decommissioning of a small segment). By
operation of s. 157.1, Part 5 is therefore inapplicable to any licence, permits or other
authorizations that may be required by that segment replacement. Indeed, ensuring
that maintenance projects like the Line 21 segment replacement can proceed without
interfering with the operations of developments that pre-date June 22, 1984 is exactly
why Parliament enacted s. 157.1. That conclusion is required both by the language of
s. 157.1 and binding jurisprudence from the Court of Appeal of the Northwest Territories
that has interpreted it previously. The MVLWB should not permit the current applications
to be used as an opportunity to inappropriately re-evaluate the ongoing operation of an
existing approved undertaking.
Should the Board require any further information, please contact Sarah McKenzie,
Manager Regulatory Affairs, at 780-420-5375 or sarah.mckenzie@enbridge.com.
Sincerely,

Duncan Purvis
Senior Legal Counsel
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Sarah McKenzie
Manager, Regulatory Affairs
Law, Regulatory Affairs

tel
780-420-5375
fax 780-420-8749
sarah.mckenzie@enbridge.com

July 21, 2017

Enbridge
st
200, 425 – 1 Street SW
Calgary, Alberta T2P 3L8
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E-FILE

Mackenzie Valley Land & Water Board
7th Floor, 4922 48th St, PO Box 2130
Yellowknife, NT X1A 2P6 Canada
Attention: Shelagh Montgomery
Dear Ms. Montgomery:
Re:

Enbridge Pipelines NW Inc. (“Enbridge”)
Line 21 Segment Replacement Project (“Project”)
Application for Type A Land Use Permit MV2017P0013
Application for Type B Water License MV2017L1-0002
Response to Mackenzie Valley Land & Water Board (“MVLWB” or “Board”)
Direction dated July 20, 2018

Enbridge is in receipt of the Board’s direction dated July 20, 2017, providing Enbridge
with an opportunity to respond to Dehcho First Nation’s (“DFN”) comments submitted
June 20, 2017.
In its letter submitted to the MVLWB June 20, 2017, DFN states:
For the reasons detailed below, Dehcho First Nations (DFN) is sending
this letter in support of our member communities Saamba K’e First Nation
and Liidlii Kue First Nation(LKFN) in their recommendation that the
MVLWB should refer Enbridge’s applications to the Mackenzie Valley
Environmental Impact Review Board.
The letter goes on to re-state the arguments put forth by Saamba K’e First Nation
(“SKFN”) and Liidlii Kue First Nation (“LKFN”) in their timely responses to the
Information Request issued by the MVLWB on May 31, 2017.
The MVLWB has had the responses of Enbridge, LKFN, and SKFN, along with DFN’s
letter of support for its member Nations, since June 21, 2017. Enbridge has already
addressed each of the arguments raised by SKFN and LKFN, which were subsequently
supported by DFN, in its June 21, 2017 submission to the Board. There was nothing
new in DFN’s June 20, 2017 submission that Enbridge had not already responded to
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regarding the Board’s request for comments on the applicability of section 157.1.
Accordingly, Enbridge respectfully requests that the Board make a decision post-haste
with respect to whether the Project is exempt from Part 5 of the Mackenzie Valley
Resource Management Act (“MVRMA”).
Enbridge notes that DFN attached an appendix to its letter submitted June 20, 2017
with no reference or explanation of why it was attached. That appendix is not related to
the Board’s request for comments regarding the applicability of section 157.1. Rather,
the appendix, titled “Appendix A: Information Requests: Enbridge Line 21 Replacement
Project (MH-001-2017)”, outlines the Information Requests that the DFN submitted to
the National Eenergy Board (“NEB”) on June 8, 2017. Enbridge responsed to those
Information Requests on June 15, 2017 and July 17, 2017 [NEB Filing ID: A84408 and
A85000]. Enbridge submits that the information requested by DFN is irrelevant to the
interpretation of s. 157.1 and therefore has no bearing on, or relevance to, the current
decision before the MVLWB regarding the applicability of Part 5 of the MVRMA.
Enbridge further notes that the MVLWB and the NEB have committed to working
together in the spirit of the Memorandum of Understanding between them, and to
aligning their processes, where practicable, to reduce the burden of parallel processes
on stakeholders. Uncertainty associated with regulatory timelines has already
contributed to a one year delay of the Line 21 Segment Replacement Project. The
impacts of a prolonged shut-down of Line 21 are broad-reaching, as evidenced in the
letters of support on file with the Board from: Village of Fort Simpson, Town of Norman
Wells, Norman Wells Land Corporation, Norman Wells and District Chamber of
Commerce, and Imperial Oil Limited. Enbridge trusts that the postponement of a
decision by the MVLWB on the question of applicability of s. 157.1 of the MVRMA will
not impact the NEB’s regulatory timeline. The NEB Oral Hearing is scheduled to begin
August 9, 2017 in Fort Simpson, NT.
Should the Board require any further information, please contact the undersigned.
Sincerely,

Sarah McKenzie
Manager, Regulatory Affairs

Cc Brian Chambers, NEB

Ramona Salamucha
Senior Legal Counsel

Government of

Gouvernement des

Northwest Territories Territoires du Nord-Ouest

Angela Love
Regulatory Officer
Mackenzie Valley Land and Water Board
7th Floor - 4910 50th Avenue
P.O. Box 2130
YELLOWKNIFE, NT XlA 2P6

JUN15 2017

Dear Ms. Love:

Enbridge Pipelines Inc. Land Use Permit and Water Licence Applications
(MV2017P0013 and MV2017L1-0002) - Comments on Enbridge's
response to IR#1
The Government of the Northwest Territories (GNWT) is an active participant
in the review of Enbridge's land use permit and water licence applications to
the Mackenzie Valley Land and Water Board (MVLWB) for their proposed
Line 21 Segment Replacement Project. The GNWT wrote to the MVLWB on
May 15, 2017 recommending that the Board take any necessary steps to
determine if the application is exempt from Part 5 of the MVRMA by reason of
section 157.1.
The GNWT has reviewed Enbridge's response, and has no further comments
or recommendations. We look forward to reviewing the board's decision on
this matter.

If you have any questions, please contact Lorraine Seale by phone at (867)
767-9180 (Ext. 24020), email at Lorraine Seale@gov.nt.ca, or Tamika
Mulders, Project Assessment Analyst, by phone at (867) 767-9180 (Ext.
24022), email at Tamika Mulders@gov.nt.ca.
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Sincerely,

Lorraine Seale
Director
Securities and Project Assessment
Lands

c.

Sheri Young, Secretary of the Board, National Energy Board
Sarah McKenzie, Regulatory Specialist, Enbridge Pipelines Inc.

DEHCHO FIRST NATIONS
Box 89, Fort Simpson, N.W.T. X0E 0N0
Tel: (867) 695-2355/2610 Fax: (867) 695-2038
E-mail: dcfn@dehcho.org

June 19, 2017
Attn: Angela Love
Mackenzie Valley Land and Water Board
Re: Enbridge Pipelines Inc. Line 21 Replacement Project – New Land Use Permit and Water
License (MV2017P0013 and MV2017L1-0002)
Enbridge Pipelines Inc. has filed new a Land Use Permit and Water License with the Mackenzie
Valley Land and Water Board (MVLWB) for a horizontal directional drill (2.5 km of pipeline) and
a decommissioning of an existing pipeline.
For the reasons detailed below, Dehcho First Nations (DFN) is sending this letter in support of
our member communities Sambaa K’e First Nation and Liidlii Kue First Nation (LKFN) in their
recommendation that the MVLWB should refer Enbridge’s applications to the Mackenzie Valley
Environmental Impact Review Board.
i.

The Project is both a decommissioning of and a significant alteration of the original Enbridge
Line 21 Project

This project is not merely a replacement of 2.5 km of pipeline, it is a new project using new
methods. It will entail both a decommissioning of pipeline and a new 2.5 km HDD of pipeline.
The result of these activities has the potential to pose significant risks to our environment,
water, and Aboriginal and Treaty Rights that should be the subject of a thorough environmental
assessment.
As stated in LKFN’s letter (dated June 14, 2017), the HDD will be completed in a geophysical
environment that has significantly changed due to climate change and permafrost degradation
in the 37 years since Enbridge filed their environmental assessment application. The HDD is
also a new method of construction and combined with the changed environment, it is a
significant departure from the mode of operation approved in 1980. As such, s.157.1 does not
apply to exempt Enbridge’s application from the operation of Part 5 of the MVRMA.
ii.

The Project is a cause of public concern

LKFN members reside in Fort Simpson (9 km from the HDD site). LKFN members will be directly
affected by the project and have significant concern regarding socio-economic, cultural,
environmental and spiritual impacts if the Applications are approved.

LKFN member hunt, trap, fish, gather and otherwise exercise their constitutional protected s.
35 Aboriginal and Treaty rights in the area of the proposed Project.
Both LKFN and SKFN have expressed significant concerns and fears about the impacts of the
construction and operation of the Project. This includes environmental concerns regarding the
failure or rupture of the pipeline and the socio-economic concerns regarding a 120-person work
camp in close proximity to Fort Simpson.
iii.

The Proponent has not Provided Adequate Information on which to assess the Applications

DFN has still has concerns that there is inadequate information to assess the project.
There is a lack of information on the impacts of climate change and permafrost degradation on
the HDD and mitigation measures related to the HDD. There is also a potentially serious impact
from the 120-person work came in close proximity to Fort Simpson that has yet to be
adequately addressed.
Furthermore, to reiterate, LKFN’s concerns, LKFN does not believe that the impacts of the Line
21 pipeline on Aboriginal and treaty rights would have been considered in the original review of
the pipeline, as the assessment would have predated the development of much of the s.35
jurisprudence that now guides regulatory bodies in the consideration of the impacts of
developments on Aboriginal and treaty rights.
Dehcho First Nations would like to take this opportunity to express our support for the
positions and concerns being raised by our member communities.
In order to adequately address the concerns being raised by our member communities, DFN
also recommends that the Land and Water Board refer the Applications and the Project to an
Environmental Assessment by the Mackenzie Valley Environmental Impact Review Board. Once
the assessment is concluded, DFN will also be in a better position to provide comments on the
terms and conditions for the Applications.
For further information please contact Dahti Tsetso, Resource Management Coordinator at
Dahti_Tsetso@dehcho.org / (867) 695-2355.
Mahsi cho,

Carrie Breneman
Environmental Consultant for Dehcho First Nations
on behalf of

Dahti Tsetso
Resource Management Coordinator
Dehcho First Nations
Dahti_Tsetso@dehcho.org
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P.O. Box 469, Fort Simpson, NT XOE ONO

Phone: 867-695-3131

June 14, 2017

Angela Love
Mackenzie Valley Land & Water Board
7th Floor, 4922 48th Street
PO Box 2130
Yellowknife, NT
XlA 2P6

Dear Ms. Love

Re: Enbridge Pipelines, Land Use Permit and Water License Applications
(MV2017P0013 and MV2017L1-0002), Eligibility for Exemption Under s. 157.1
of the MVRMA
Enbridge seeks authorization for major changes to a 2.5km segment of the Line 21
Pipeline. The proposed project has two components: first, a segment of new pipe will
be installed using a trenchless crossing method called horizontal directional drilling
("HDD"); and second, Enbridge will decommission a segment of the pipeline under
the Dehcho (Mackenzie River) .
Enbridge's initial environmental assessment for the construction of the Line 21
pipeline took place in 1980. At the time, both the factors considered in that
assessment and the physical environment in the area of construction are markedly
different than what must be considered today. Changes in the permafrost in the
intervening 37 years and other potential changes in the physical environment as a
result of climate change have fundamentally changed the risks and impacts of
pipeline construction and opera tion. 1 Enbridge is also proposing to use HDD to install
1

Scientists have been tracking changes in the permafrost in the Mackenzie Valley near the pipeline area.
The permafrost has been warming at a rate of0.3 degrees Celsius per decade since the mid 1980s. See Smith,
S. 2011. Trends in pemiafrost conditions and ecology in northern Canada. Canadian Biodiversity: Ecosystem
Status and Trends 2010, Technical Thematic Report No. 9. Canadian Councils of Resource Ministers.
Ottawa, ON. iii + 22 p. http://www.biodivcanada.ca/default.asp? lang=En&n= l 37E 1147-1 at p 6, Figure 2.
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a new segment of pipeline under the Dehcho. This is a different construction method
than was originally used when Line 21 was first granted a water license and land use
permit in 1983, and involves issues that could not have been considered in the scope
of the initial 1980 review.
Furthermore, LKFN does not believe that the impacts of the Line 21 pipeline would
have fully considered the impacts of the Line 21 pipeline on Aboriginal and treaty
rights, as the assessment would have predated the development of much of the s. 35
jurisprudence that now guides regulatory bodies in the consideration of the impacts
of developments on Aboriginal and treaty rights.
It is Liidlii Kue First Nation's ("LKFN") view that this project represents both a
decommissioning of and a significant alteration to the original Line 21 Project, and
that many of the issues presented by the present application were not previously the
subject of a review. As a result, s. 157.1 of the Mackenzie Valley Resource Management
Act, SC 1998 c 25 ("MVRMA") does not apply to exempt the project from further
review.

A) Enbridge seeks authorization to decommission segments of the original
Line 21 pipeline
A proponent that seeks authorization to decommission part or all of an existing
undertaking is not eligible for an exemption from Part 5 of the MVRMA:

157.1 Part 5 does not apply in respect of any licence,
permit or other authorization related to an undertaking
that is the subject of a licence or permit issued before
June 22, 1984, except a licence. permit or other
authorization for an abandonment. decommissioning or
other significant alteration of the project, [emphasis
added]
Enbridge has clearly stated that in their applications for a Type A Land Use Permit
and Type B Water License that "[t]he existing segment of pipe will be
decommissioned in place."2
In their response to an information request from the Mackenzie Valley Land and
Water Board, Enbridge did not indicate its view about whether the Project represents
an abandonment or decommissioning.3 However, it would strain the plain language
of the statute, and contravene the purposes of the provision and its function within
the legislative scheme to conclude that their proposed project was anything other
than a decommissioning in the meaning of s. 157.1.

2 Enbridge

Pipelines (NW) Inc. Application for Type A Land Use Permit and Application for Type B Water
License at page I of Appendix II.
3 Enbridge response to MVLWB Information Request # I question 7, at page 3.
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The Oxford English Dictionary defines the verb "to decommission" as "to withdraw
[something] from service, to make [something] inoperative and dismantle it safely".4
Enbridge proposes here to make inoperative and withdraw from service 2.5km of the
old Line 21 pipeline. The ordinary and grammatical reading of the statute does not
require all 869km of Line 21 to be decommissioned simultaneously in order to trigger
the exception. If this was the intention of the statute, it would specify that the entire
undertaking must be decommissioned in order for Part 5 of the act to apply.
This interpretation is consistent with the purpose of s. 157.1 and its position in the
scheme. In North American Tungsten Corporation v Mackenzie Valley Land and Water
Board ["Tungsten"], the Court of Appeal of the Northwest Territories recognized that
s. 157.1 represents an effort to balance between competing interests. On the one
hand, it aims to implement the Gwich'in and Sahtu land claims agreements by
providing for an integrated system of land and water management in the Mackenzie
Valley, and to enable residents to participate in the management of these resources.s
This is operationalized in part through Part 5 of the Act, which provides for an
environmental review process by the Mackenzie Valley Environmental Impact
Review Board. On the other hand, the MVRMA recognizes that full scale de novo
review will not be appropriate for "certain existing permits" that have already been
subject to a comprehensive review under prior environmental legislation, and that
therefore should be grandfathered out of the new approval process.6 However, the
rationale for this exemption ends where an existing project is substantively changed
from what was initially approved, and therefore, what was subject to environmental
assessment under prior legislative regimes. There is nothing in Enbridge's
submissions to indicate that this kind of decommissioning was studied as part of the
initial review process. In this circumstance, a new review process under the MVRMA
is necessary.
This is sufficient on its own to bring Enbridge's application outside the scope of s.
157.1. The wording of the provision specifies that if the authorization sought is for a
'an abandonment, decommissioning or other significant alteration of the project," the
section does not apply. There is no requirement that the decommissioning be the
only aspect of the proposed project. To conclude otherwise would allow Enbridge to
unilaterally remove its projects from environmental review processes through rescoping its proposals to combine or divide projects.

8) Enbridge is proposing a significant alteration in the 2.5 km stretch of
Line 21
The proposal also constitutes a significant alteration to the project, separate and
apart from the decommissioning of the pipeline, because the construction relies on
new technologies that unfold in a changed geophysical environment. Section 157.1
4

Oxford English Dictionary, "Decommission", https://en.oxforddictionaries.com/definition/decommission
s North American Tungsten Corporation Ltd. v. Mackenzie Valley Land and Water Board, 2003 NWTCA 5
[''Tungsten"] at para 23.
6 Tungsten at para 24, 27.
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does not apply where the authorization sought is for a "significant alteration of the
project."
"Alteration" is not defined in the MVMRA. However, section 74(4) of the Canadian
Environmental Assessment Act (now repealed) has been held to "generally parallel"
the scope of the exemption set out in s.157.1 of the MVMRA.7 Section 74(4) provided:

74(4). Where the construction or operation of a physical
work or the carrying out of a physical activity was
initiated before June 22, 1984, this Act shall not apply in
respect of the issuance or renewal of a licence, permit,
approval or other action under a prescribed provision in
respect of the project unless the issuance or renewal
entails a modification, decommissioning, abandonment
or other alteration to the project, in whole or in part.
In Tungsten, the Court of Appeal suggested that under both statutes, the final clause
("entails a modification, decommissioning, abandonment or alteration to the project"
under the CEAA and "except a licence, permit or other authorization for an
abandonment, decommissioning or other significant alteration of the project" under
the MVRMA) was intended to capture applications for authorization for projects to
"depart significantly from their approved mode of operation" and ensure that those
applications are subject to full-scale environmental review under the contemporary
legislative regime. 8 This is consistent with how "alteration" has been interpreted in
other statutory contexts, where courts have held that an alteration encompasses a
change in the character or appearance of the thing9, though not in the essential nature
of the thing itself. IO The key difference between the now-repealed CEAA and the
MVRMA is that the requirement that the departure from the approved mode of
operation be "significant" is now express in the statute.
What constitutes a "significant" departure from the approved mode of operation must
be understood in the full context of the project and the environment in which it
unfolds. Enbridge prepared an Environmental Impact Statement for Line 21 in 1980.
In 1980, a federal Environmental Assessment and Review Panel considered potential
impacts of Line 21 on people and the environment, and potential impacts of the
environment on the project. However, in the intervening 37 years, the geophysical
environment in which the pipeline operates has transformed fundamentally. Shifts
in the permafrost in the area have been profound. There is no indication that the
implications of operating a pipeline in the context of permafrost degradation-or any
of the other potential changes in the environment resulting from climate change7

Tungsten at para 28.
Tungsten at para 29; Can. Zinc Corp. v. Mackenzie Valley Land & Water Bd., 2005 NWTSC 48 at para 41.
9
Rosen v Canada, [2000] T.C.J. No 357 at para 10.
0
• Auckland Trotting Club v Inland Revenue Comr, [ 1968] NZLR 193 at 200; see also, Oxford English
Dictionary, "Alter'', <https://en.oxforddictionaries.com/definition/alter>
8

5jPage

have been substantively considered in any environmental review process associated
with Line 21.
In addition, the activity proposed here - building a pipeline with HDD technology- is
foundationally different from the methods used when Line 21 was planned and
constructed 37 years ago. There is no indication that the HDD construction proposed
in Enbridge's application is related what was approved in 1980. When HDD is used,
there is risk of frac-outs, the accidental release of drilling fluids to the surface through
the drill hole or through the earth. 11 Drilling fluids are not toxic, but present a risk to
aquatic ecosystems as they can deprive water of oxygen needed by fish and other
organisms. 12 There is no indication that this risk was assessed, approved of or
mitigated in 1980 when the original pipeline approvals were granted.
Taken together, the new method of construction and the changed environment in
which the pipeline will operate constitute a significant departure from the mode of
operation approved in 1980. As such, s. 157.1 does not apply to exempt Enbridge's
application from the operation of Part 5 of the MVMRA.
C) Lack of information

LKFN is concerned that there is a lack of information available to affected Indigenous
groups and stakeholders.
Enbridge's response to question 2 of the MVLWB's Information Request #1 gives
limited information on the Environmental Impacts Statement and the federal
Environmental Assessment and Review Panel work done in 1980. There is lack of
information on: whether or not HDD was considered in these review processes;
whether or not climate change, permafrost degradation, and related impacts that are
currently being seen in the Project area were considered; the suggested mitigation
measures and recommendations to avoid potentially adverse environmental impacts;
and how the potential impacts of the project on the environment and of the
environment on the project were considered with respect to HDD and permafrost
degradation.
Enbridge's response to question 4 of the MVLWB's Information Request #1 refers to
the answers to question 2 without providing sufficient additional information. As
noted above, there remains a lack of information on whether or how the
environmental impacts of construction in current permafrost conditions using an
HDD method were assessed in 1980.

11 "What

is a frac-out in HOD?", Utility Magazine, May 4, 2016, < http://www.utilitymagazine.com.au/whatis-a-frac-out-in-hdd/>.
12
"Rover Pipeline Accident Spills - 2 Million Gallons Drilling Mud in Ohio Swamp", Marcellus Drilling
News, 2017, <http://marcellusdrilling.com/2017/04/rover-pipeline-accident-spills-2m-gal-drilling-mud-inoh-swamp/>.
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Furthermore, LKFN does not believe that the impacts of the Line 21 pipeline would
have considered the impacts of the Line 21 pipeline on Aboriginal and treaty rights,
as the assessment would have predated the development of much of the s. 35
jurisprudence that now guides regulatory bodies in the consideration of the impacts
of developments on Aboriginal and treaty rights.
It's LKFN's view that Enbridge's responses are incomplete, and does not provide a
sufficient record to consider the adequacy of 1980 environmental assessment
processes.
Conclusion

For these reasons, it is Liidlii Kue First Nation's ("LKFN") view that this project
represents both a decommissioning of and a significant alteration to the original Line
21 Project, and that many of the issues presented by the present application were not
previously the subject of a review. As a result, s. 157.1 of the Mackenzie Valley
Resource Management Act SC 1998 c 25 ("MVRMA") does not apply to exempt the
project from further review.

Sambaa K'e First Nation
P.O. Box 10, Sambaa K'e, NT XOE lZO
Phone: (867) 206-2800 Fax: (867) 206-2828
June 15, 2017
Angela Love
Regulatory Officer
Mackenzie Valley Land and Water Board
7th Floor- 4910 50th Avenue
Yellowknife, NT XlA 2P6
angela .love@mvlwb.com

RE: Enbridge Pipelines Inc. Line 21 Segment Replacement Project - SKFN Response to Board's IR#l

Dear Ms. Love,

Sambaa K'e First Nation submits this letter as a commentary on Enbridge Inc's response to the
Board's Information Request. Through this letter Sambaa K'e First Nation would like to :
a) Articulate our support for and agreement w ith the legal arguments presented by Chief
Antoine on behalf of Lidlii K'ue First Nation;
b) Re-iterate and more fully detail Sambaa K'e's concerns and our rights as an affected
community; and
c) Clearly echo Dehcho First Nation's and Lidlii Kue First Nation's request that the project be
referred to environmental assessment.

Significant Alteration of the project

We understand that the Board is required to make a determination whether t he project is
exempted from preliminary screening through section 157.1 of the MVRMA that states that:
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"Part 5 does not apply in respect of any licence, permit or other authorization related to
an undertaking that is the subject of a licence or permit issued before June 22, 1984,
except a licence, permit or other authorization for an abandonment, decommissioning
or other significant alteration of the project."
In Enbridge's response to the information request, submitted 7 June, 2017 to the Board, a list of
authorizations and regulatory approvals are provided. These are:
Water licenses N2L6-1126 and N3L6-1126 issued in 1983 by the Northwest Territories
Water Board
Land Use Permit #N83P906 issued by the Land Resources, Department of Indian and
Northern Affairs Canada in 1983.
Certificate of Public Convenience and Necessity No. OC-35 issued by the NEB in 1981.
In addition Enbridge has stated that an Environmental Assessment of the pipeline was conducted,
beginning in 1980 and with an Environmental Agreement signed in 1982 between Enbridge and Her
Majesty the Queen in Right of Canada.
Apparently, under consideration is the scope of these authorizations, reviews and any subsequent
preliminary screenings conducted on Enbridge's undertakings for the pipeline in question. However,
no detail about the scope of authorizations, review or preliminary screenings is provided in
Enbridge's response to the Board's information request, nor has the Board publicly shared this
information. As all such information was collected well prior to on-line registries, it would take
some time to ensure that all stakeholders and interveners have access to the scanned paper
versions. To date, no effort has been made by Enbridge to share that information. It is therefore
very difficult for SKFN, as a reviewer, to comment on Enbridge's response to the Board's IR. It is our
belief that that information should be provided with further opportunity for comment.
In spite of the glaring lack of information on which to base comments, there are reasonable
assumptions that can be made about the nature of the project and ways by which it will, inevitable
and logically, represent a "significant alteration" from what could possibly have been considered in
earlier reviews, screenings and authorizations. Namely, and to re-iterate the cogent arguments
presented by Chief Antoine, there are aspects of the environment that have changed significantly in
the past 37 years. These include, but are not limited to, significant changes in climatic conditions
with thawing permafrost and increased terrain sensitivity. In addition, changes to the Mackenzie
River itself have been significant, likely causing changes to sensitivity thresholds. For instance:
warming temperatures, decreased water levels, and increased turbidity change the sensitivity of
aquatic habitats to fish that are critical to First Nation livelihoods. Moreover, the state of our
knowledge about environmental issues has changed dramatically during the interim decades
meaning that new opportunities to mitigate effects now exist.
In addition, Chief Antoine has also rightly pointed out that legal contexts have changed since the
early 1980s and that earlier reviews would not have adequately considered Aboriginal and Treaty
Rights.
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Finally, the technologies proposed are new and could not possibly have been considered within the
scope of previous environmental assessments, authorizations nor preliminary screenings.
It is our belief that the proposed project therefore represents a significant alteration of the original
project and would most certainly not be exempt from Part 5 of the MVRMA.

SKFN concerns
Sambaa K'e First Nation's concerns about the project are substantial and we believe that there are
potential social, cultural, and economic impacts of the project on our Members and potential
environmental impacts of the project on our traditional lands that are not sufficiently mitigated by
the information provisioned to date by Enbridge. An Environmental Assessment is required to
ensure that these concerns can be addressed.
Although some of these concerns have been raised in our earlier submission, the comments
submitted by various reviewers and Enbridge's responses have provided us with further
opportunity to consider potential affects, both positive and negative.
Of considerable concern are the effects of the work camp on the village of Fort Simpson, raised by
Dehcho First Nations (DFN) in comments 7-9. SKFN notes that as per the Supplemental Information
(revised Appendix II) provided by Enbridge to the Board on April 25, 2017, the capacity of the South
Camp has been raised to 80 people. This brings the total capacity of the combined North Camp and
South Camp to 120 people. This is a significant number of temporary residents - especially
compared to Fort Simpson's small population (1200), of which approximately 2/3 are Aboriginal.
Many of SKFN's members live in Fort Simpson, both for employment and education purposes. The
community of Sambaa K'e does not have a high school and so all students wishing to attend must
move temporarily to Fort Simpson, often accompanied by their families. Supporting education for
our youth, and employment opportunities for all members are both high social priorities for SKFN
and thus we have a vested interest any projects that affect the interests of members pursuing these
goals. A work camp 1/lOth the size of the community has the potential to have significant social and
cultural impacts that may persist beyond the duration of the Project itself. Enbridge states in their
response to DFN's comments that they will "follow up with LKFN and the Village of Fort Simpson as
requested;" no detail is provided. More comprehensive and long-term planning is required on how
to minimize social and cultural risks and impacts. Without firm commitments and goals, and with so
little time there is no evidence that potential negative effects will be mitigated.
We also echo the concerns raised by Lidlii Kue First Nation (LKFN) regarding their comments 15 and
21, which both call for the utilization of local environmental monitors. Enbridge stated in their
responses to both comments that they are committed to hiring local environmental monitors for
the Project. We appreciate Enbridge's commitment to preferential local employment; however,
First Nation monitors need to be independent of Enbridge in order to ensure sound environmental
oversight and to raise the confidence of community members.
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SKFN has long-standing concerns over the lack of a sustained regional pipeline monitoring program.
SKFN has received institutional support from Enbridge for short-term monitoring programs in the
past; however this support was changed to lump sum financial compensation recently. In spite of
long-standing, well-documented SKFN members concern about the effects of the pipeline, no
consistent monitoring program has ever been in place.
In response to SKFN 5 (Drilling Fluid Spills) Enbridge stated that "the Inadvertent Dri lling Fluid
Return Contingency Plan has been submitted to the NEB for review and approval and is available on
the NEB's public registry." In response to GNWT-ENR comment 13 (Inadvertent Return of Drilling
Fluid), Enbridge additionally states that the Spill Contingency Plan does not cover inadvertent
drilling fluid returns reach ing the Mackenzie River, and that "the Inadvertent Drilling Fluid
Contingency Plan covers mitigations and response activities in the event that drilling fluid reaches
the Mackenzie River." Additionally, despite our explicit req uest in SKFN comment 1 for contingency
plans to deal with the water quality impacts of an HOD failure, Enbridge provided no details beyond
a vague assurance of tec hnical feasibility. Spills and riverbed disturbance in the Mackenzie River
resulting from Project drilling operations are a threat to water quality, wildlife habitat, and human
health. An environmental assessment ensures an opportunity to explore adequate mitigation to
ensure that the Mackenzie River remains substantial ly unaltered by this project.
To reiterate, Sambaa K'e First Nation believes that the proposed project represents a significant
alteration of any work previously proposed by Enbridge and subjected to screening or review. In
addition, Sambaa K'e Frist Nation is an affected First Nation with significant concerns. The
information provided to date does not indicate that all of those concerns can be mitigated. Sambaa
K'e First Nation therefore respectfully requests that Enbridge's Line 21 Replacement Project to be
subject to an environmenta l assessment.

Respectfully,

fl"1(J:k
Ruby Jumbo, Band Manager
Sambaa K' e First Nation
manager@sambaakefn.com
T. 206-2800

Cc.

Sarah McKenzie, Regulatory Specialist, Enbridge Pipelines Inc.
Sarah.mckenzie@enbridge.com
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