
December 23, 2019  

Mackenzie Valley Land and Water Board  
4922, 48th Street, 7th Floor  
P.O. Box 2130  
Yellowknife, NWT X1A 2P6  

Attention: Ms. Tyree Mullaney, Regulatory Specialist 

Dear Ms. Mullaney:  

Re:  Submissions regarding the Applicability of Section 152 of the MVRMA 

Seabridge Gold (NWT) Inc. (Seabridge) writes in response to the submissions of the Tłı̨chǫ 
Government dated December 18, 2019 and the Government of the Northwest Territories (GNWT) 
dated December 19, 2019 regarding the applicability of section 152 of the Mackenzie Valley 
Resource Management Act (MVRMA) to Seabridge’s existing surface lease 76D/3-6-6 at 
Matthews Lake camp (Lease). 

No inconsistency in treatment of Lease 

The renewal of the Lease is irrelevant to the issue at hand. The federal and territorial governments 
renewed (not replaced) the Lease pursuant to section 10 of the Territorial Lands Regulations and 
the Northwest Territories Lands Regulations. The Bluefish Dam decision made clear that renewals 
of existing leases continue to be grandfathered pursuant to section 152 of the MVRMA. The 
suggestion that sequential leases which are renewed on indistinguishable terms should somehow 
be treated differently at law, is without merit. 

Indian and Northern Affairs Canada (INAC), the Mackenzie Valley Land & Water Board (Board), 
and GNWT have all treated the Lease as grandfathered. 

As set out in our written submissions, it is expected that administrative decision makers carefully 
consider the scope of their jurisdiction and statutory powers before exercising them. The Lease 
has been issued, renewed, administered, and inspected in the absence of a land use permit for 
twenty years. Land use permits in the Matthews Lake area have been issued, renewed, 
administered and inspected without reference to Lease activities for twenty years. Two levels of 
government and the Board have all acted on the same basis. 

The only piece of evidence which GNWT has produced which has suggested otherwise is a form 
letter. That letter hardly amounts to inconsistent treatment, as suggested by GNWT, and is not 
legally determinative of the issue. 

Seabridge is disappointed that GNWT continues to shift position on grandfathering. It did so 
repeatedly on the Misery Underground Project and caused confusion in that process. However, on 
April 15, 2019, two GNWT Assistant Deputy Ministers issued a letter stating that unmodified pre-
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existing uses authorized by a lease are protected under section 152. It is imprudent for government 
to take a position which contradicts that recently issued letter, and nearly 20 years of government 
conduct. Seabridge respectfully submits that the conduct of INAC and GNWT should be accorded 
greater weight than the recent piece of conflicting correspondence submitted by GNWT. 

Grandfathering does not conflict with Tłı̨chǫ Agreement 

Seabridge recognizes the importance of the Tłı̨chǫ Agreement and other land claims agreements 
in the territory. Seabridge in no way contests the co-management regime implemented by the 
MVRMA or the authority of the Board to authorize land use permits generally. 

The MVRMA and the Tłı̨chǫ Agreement both expressly affirm the general common law principle 
that existing property rights are presumed to continue unless the legislature expressly says 
otherwise.1 The transitional provisions of the MVRMA protect existing leases and undertakings. 
Similarly, the Tłı̨chǫ Agreement acknowledges that certain interests in land, including renewals 
and replacements, will continue to be granted and administered by the federal government as if 
those lands had not become Tłı̨chǫ lands.2 The grandfathering of existing rights under section 152 
of the MVRMA is therefore entirely consistent with the Tłı̨chǫ Agreement. 

The plain meaning of the words used in section 152 support Seabridge’s position—our rights 
under the lease must “continue in effect, subject to the terms and conditions of exercising those 
rights.” Any other interpretation would deprive section 152 and the Lease of any real legal effect. 

Further, there is nothing which distinguishes the Lease from the hundreds of historical surface 
leases in the territory. One can assume that residential, recreational, and other industrial lessees 
would be surprised and disappointed to learn that they suddenly require land use permits for uses 
of land which have been authorized by only a lease for many years. 

Seabridge seeks only to continue exercising existing rights at the Matthews Lake camp—a camp 
which has operated in the absence of a land use permit for 25 years. Seabridge is not seeking to 
extend or vary the activities pursuant to the Lease. There is no new activity for which the Board’s 
authorization is required in this circumstance. Grandfathering the existing, unmodified activities 
on the Lease is consistent with the WLWB decision, the Board’s previous decision in respect of 
the Bluefish Dam, the position advanced by GNWT in April 2019, and the parties’ longstanding 
interpretation of the legislation. 

Land use permit conditions cannot extinguish lease rights

If the Board concludes it has jurisdiction over the Lease lands, the Board should not impose land 
use permit conditions which materially affect or extinguish Seabridge’s right to operate a 
commercial camp. The buildings and infrastructure at Matthews Lake camp have existed on the 
Lease lands for more than 25 years in accordance with the terms of the Lease, and it would be 
unfair to impose conditions which would require changes to the existing infrastructure. As set out 
in our written submissions, this is also consistent with the WLWB decision. 

1 Ruth Sullivan, Sullivan on the Construction of Statutes (LexisNexis: Toronto, 2016) at 785, 816. 
2 Tłı̨chǫ Agreement, s. 18.6.1. 
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If the Board determines that the Lease lands require a land use permit, Seabridge wishes to exclude 
the Lease lands from its current application and have a new land use permit issued for the 
Matthews Lake camp.

Should you have any questions or concerns, please do not hesitate to contact Jane Howe at 
jane@seabridgegold.net. 

Yours truly, 

R. Brent Murphy, M.Sc., P.Geo. 
Vice President, Environmental Affairs  


